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The twenty-first annual meeting of the 
American Bar Association was held at Sara- 
toga Springs, New York, on August 17th, 
18th, and 19th. The proceedings were of 
unusual interest, consisting of addresses by 
the President of the association, William Wirt 
Howe of Louisiana, by Lyman D. Brewster 
of Connecticut on ‘‘Uniform State Laws,’’ 
and by L. C. Krauthoff of Missouri, on 
‘Malice as an Ingredient of a Civil Cause of 
Action. Allen v. Flood (1898), A.C. 1.’’ 
The annual address was by Joseph H. Choate 
of New York. 

Such cases as Markley v. Village of Min- 
eral City, decided by the Supreme Court of 
Ohio, will have a tendency to stop the prac- 
tice prevalent in some localities, of using 
municipal funds for purely private purposes 
or enterprises. It was held in that case that 
a municipal corporation is without capacity 
to acquire land by purchase for the purpose 
of donating the same to a corporation or per- 
son as an inducement to build and operate 
manufacturing plants within the municipality ; 
and that corporate funds paid out in the at- 
tempted purchase of land for such purpose 
are unlawfully expended, anda deed pur- 
porting to convey such land is without legal 
effect. The court went even further than 
this, holding that where, for the purpose 
stated, a village has undertaken to purchase 
and acquire title to land, and afterwards 
brings action against the grantee to set aside 
the conveyance and obtain a reconveyance of 
the property, with possession thereof, a court 
of equity will not lend its aid to either party, 
but will leave them where they have placed 
themselves. The village, iu this case, found 
itself in the position of applying to a court of 
equity for affirmative relief under circum- 
stances showing that it was itself in the 
wrong. Nor could the provisions of the re- 
vised statutes apply, in order that the attempt 
of the village to convey to Markley might be 
treated as an illegal loan or deposit of the 
property of the village which, by the pro- 
Visions of the statutes, it was authorized to 
recover back. ‘The court pointed out that 








the land in question was never the property 
of the village—that the spirit, if not the let- 
ter, of the statute was violated by the act of 
the municipal officers in unlawfully paying 
out money for the property—not in their 
futile attempt to convey what the village did 
not own. Hence the court refused to hold 
that while the municipality was not bound by 
the illegal acts of its officers, it might, never- 
theless, affirm in part what they did, and thus 
reap whatever benefit might result from their 
acts. To the contention that to deny the re- 
lief sought by the village would be to put it 
in the power of the village authorities to make 
wrongful use of corporate funds, and then 
refuse relief to the wronged corporation, the 
court replied that if the vendors, at the time 
of the attempted conveyance to the village, 
and the receipt by them of the alleged pur- 
chase money, were aware of the purpose of 
the village authorities in their attempt to ac- 
quire the property, no reason was perceived 
why an action might not be maintained to re- 
cover of them the money thus illegally appro- 
priated, and, failing that remedy, it was not 
impossible that the village officers, who thus 
undertook to make unauthorized use of the 
village funds, might be liable. 





NOTES OF IMPORTANT DECISIONS. 


NEGLIGENCE — DANGEROUS PREMISES.—In a 
late issue we gave a review of all the recent cases 
on the subject of Liability for Negligence of the 
Owner of Dangerous Premises Attractive to Chil- 
dren—47 Cent. L. J. 77. The case of Turess 
v. New York, etec., Ry. Co., 40 Atl. Rep. 614, de- 
cided by the Supreme Court of New Jersey, has 
since made its appearance and is the latest dis- 
cussion of the liability of a railroad company, for 
injury to achild through the maintenance of a 
turntable upon its land. It was held, following 
the New York and Massachusetts doctrine, that a 
railroad company which maintains a turntable 
upon its own land is not liable for an injury to a 
child who comes upon the land and receives the 
injury by playing with the turntable, without any 
invitation. express or implied; that an invitation 
toachild will not be implied from the fact that 
the turntable, obviously designed for another pur- 
pose, furnishes a place for play. which is attrac- 
tive to children. The court said in part: *In- 
vitation is a term whose legal purport is known, 
and there is no reason for not using it to express 
the relation now under consideration. Invitation 
which creates such a relation may be express, as 
when the owner or occupier of land by words in- 
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vites another to come on it, or make use of it or 
something thereon; or it may be implied, as when 
such owner or occupier, by acts or conduct, leads 
another to believe that the land or something 
thereon was intended to be used as he uses them, 
and that such use is not only acquiesced in by the 
owner or occupier, but is in accordance with the 
intention or design for which the way or place or 
thing was adapted and prepared or allowed to be 
used. This definition, originally given in Sweeny 
v. Railroad Co., 10 Allen, 368, was approved and 
adopted by our court of errors. Phillips v. Li- 
brary Co., 55 N. J. Law, 307. It will be observed 
that in the case of an implied invitation, the re- 
lation is imposed upon the owner or occupier of 
land only when he has done something which 
justifies one who enters upon the land and makes 
use of it or something upon it in believing that he 
intended such use to be made; and he who makes 
such use can claim the relation only when he is 
justified, by the acts or conduct of the owner or 
occupier, in believing that such use was intended ; 
and entry and use by such invitation is thus dis- 
tinguished from entry and use by mere permission. 
Applying these views to the turntable cases, it is 
obvious that the relation between a railroad com- 
pany and a child who enters its lands to play with 
a turntable is not one created by implied invita- 
tion. A turntable, however attractive, could not 
be deemed to have been erected for the use which 
the child makes of it. This objection is not obvi- 
ated by an appeal to the doctrine that children of 
tender years are not held to the same degree of 
prudence and care as adults, but only to such pru- 
dence and care as their years indicate them to 
possess; for it is not yet a question of the child’s 
negligence, but a question of the duty of the rail- 
road company toward the child. If that duty is 
conceived to arise from the relation created by 
implied invitation, it must appear that the child 
is justified in believing that the turntable was de- 
signed for the use he makes of it; which is, of 
course, absurd. In my judgment, it follows that 
the liability of a railroad company to a child in- 
jured by playing on its turntable cannot arise out 
of a duty imposed on the company by reason of a 
supposed implied invitation. Ifa child is not to 
be deemed invited to enter a railroad company’s 
land to play upon a turntable, it also follows that 
a child in doing so is either a trespasser or is there 
by mere permission. In neither case is any duty 
cast upon the landowner, except to abstain from 
willful injury, and from maintaining hidden or 
concealed dangers. As has been before stated, 
the doctrine of the Supreme Court of the United 
States in R. R. Co. v. Stout, 17 Wall. 657, has not 
met with universal approval. In New York, at 
an early day, the court of appeals intimated that 
it could not be supported. McAlpin v. Powell, 70 
N. Y. 126. Later cases in the supreme court, 
however, yielded to the prevailing opinions. 
Wash. v. Railroad Co., 67 Hun, 604, 22 N. Y. 
Supp. 441; Jd. 78 Hun, 1, 28 N. Y. Supp. 1097. 
But upon an appeal of the case last cited the court 





of appeals, in a strong opinion by Judge Peck- 
ham, unanimously disapproved of the doctrine. 
Walsh vy. Railroad Co., 145 .N. Y. 301, 39 N. E. 
Rep. 1068. In that case a child under six years of 
age was injured while playing on a turntable 
erected on a plot of ground partially unfenced, 
and across which the public had been permitted 
to go from one street to another. It was held that 
the facts did not justify the inference of an invita- 
tion to the child; that his presence there was by 
sufferance only, which did not cast upon the com- 
pany any duty of active vigilance; and that the 
company owed no duty to the child to keep the 
turntable fastened. In Massachusetts the courts 
take a similar view. A boy was attracted to rail- 
road premises by an unlocked and unguarded 
turntable, and also near the accustomed resorts of 
children, and was injured by playing with it. Mr, 
Justice Lathrop reviewed the decisions with care, 
and the court reached the conclusion that upon 
such facts no invitation from the company was to 
be inferred, but that the boy was a mere trespasser 
to whom the company owed no duty which was 
violated. Daniels v. Railroad Co., 154 Mass. 349, 
28 N. E. Rep. 283. A similar doctrine had been 
enunciated in other cases in that State where chil- 
dren were injured upon railroad property. Mc- 
Eachern v. Railroad Co., 150 Mass. 515, 23 N. E. 
Rep. 231, and cases cited. In a case in New 
Hampshire a boy of seven years of age was injured 
while playing upon a turntable erected and main- 
tained within sixty feet of a publicstreet. He had 
been attracted to it by the noise of older boys 
playing uponit. The court repudiated the doc- 
trine of Railroad Co. v. Stout, and held that, un- 
der the circumstances the railroad owed no duty 
to the boy. Frost v. Railroad Co., 64 N. H. 220, 
9 Atl. Rep. 790. These cases support the view 
previously expressed, and I think we should fol- 
low them as true expressions of the law on this 
subject. The principle which I maintain was, in 
my judgment, involved ina case decided in this 
court. I refer to Vanderbeck v. Hendry, 34 N. J. 
Law, 467. In that case children of tender years, 
out of childish curiosity, wandered through open 
gates into a lumber yard, and were there injured 
by the fall of a pile of lumber which, it was 
claimed, was improperly secured. The lumber 
yard was adapted to excite the curiosity of chil- 
dren, for it was built over the water, and was in- 
tersected by narrow gangways bounded by high 
piles of lumber, and leading to the water. It was 
attractive to children, and, as it was in a populous 
district, its owner might fairly anticipate that, if 
the gates were left open, children would yield to 
its attractions. Yet this court held that under 
such circumstances the owner of the lumber yard 
owed no duty to care for the safety of the children 
who were trespassers or had entered by mere per- 
mission. It results that the declaration demurred 
to discloses the existence of no duty owing by the 
defendant company to the plaintiff, the neglect of 
which caused the injury for which he sues.” 
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THE LAW OF GAMBLING CONTRACTS. 


Gambling contracts, for the purposes of 
this article, are agreements to buy or sell 
stocks or commodities at a fixed price on a 
future fixed day, with the further agreement 
that there shall be no actual delivery of the 
stocks or commodities, but that the contract 
shall be discharged by the payment or accept- 
ance, as the case may be, of the difference 
between the contract price and the market 
price on that future day. The nature of these 
transactions has been thus described. The 
wager is made by a person called the ‘‘cus- 
tomer,’’ who deposits with the ‘‘broker’’ or 
‘‘commission merchant’? a sum of money 
called a ‘‘margin,’’ usually ten per cent. of 
the amountinvolved in the transaction. When- 
ever, ona particular day, the customer de- 


posits with the broker such margin, and noti-. 


fies him of his wish to ‘‘buy’’ a specified 
quantity of grain or stocks, a price is fixed as 
the price of the grain or stocks on that day, 
with the understanding of both that if the 
price of the grain or stock should thereafter 
advance in the market, the broker will account 
to the customer, and pay over a sum equal to 
the advance on the entire quantity bought, 
less a small commission ; and if the price should 
decline, the customer will account for and pay 
over to the broker such difference, with a like 
commission added. And whenever the cus- 
tomer makes a deposit and notifies the broker 
to ‘‘sell’’ for him a specified quantity of grain 
or stock—a price being fixed as the price of 
grain on that day—it is understood by both, 
that if the price of grain or stocks should 
thereafter decline in the market, the broker 
will account for and pay over to the customer 
the differenee on the entire quantity bought, 
less a small commission ; or, if the price should 
advance, that the customer will pay to the 
broker such difference, with a like commis- 
sion added. The contract also provides that 
so long as the customer keeps his margin, or 
deposit good, the wager shall be renewed or 
continued ; but if he fails todo so, the broker 
may terminate it at once and demand pay- 
ment; and thatit is no part of the understand- 
ing that any grain or stock shall be actually 
bought or sold, or held for or on account of 
the customer.'! Sucha contract, it is obvious, 

1 Lester v. Buel (Ohio St.), 30 N. E. Rep. 821. “The 


true idea of an option is what are called, in the pecu- 
liar language of the dealers ‘puts’ and ‘calls.’ A ‘put’ 





is a mere wager upon the rise or fall of the 
market, and has been repeatedly held to be 
within the meaning of statutes invalidating 
wagers in general. At common law; wagers 
were not unlawful, and, except in a few in- 
stances, were capable of enforcement in the 
courts.? This state of the law was changed 
by the statutes 16 Car. II. ch. 27, and9 Anne, 
ch. 14, statutes which bave been re-enacted 
in substance in perhaps every State of the 
Union. In addition to these, there are, in 
many of the States, statutes aimed in term 
against ‘‘opticns,’’ ‘‘differences,’’ ‘‘mar- 
gins,’’ ‘‘futures,’’ and the like gambling con- 
tracts, in which it is agreed and understood 
that there shall be no delivery of the stock or 
commodity contracted for ; and in some of the 
States the making of such a contract, or the 
keeping «f an <ffice, ccmmonly called a 
‘*bucket-shop,’’ for the procuration of such 
contracts, is declared a criminal offense. It 
was at one time considered that a contract for 
the sale and delivery of goods at a future day, 
when the seller Lad not the goods in posses- 
sion, and no means of obtaining them except 
by purchase on the market, was contrary to 
public policy and void, but the validity and 
enforceability of such contracts have heen 
thorougbly established ever since the leading 
case of Hibblewhité v. McMorine.® The 
transition from this species of contract to that 
in which the delivery of the stocks or com- 
modities is dispensed with, and the contract 
discharged by a settlement of ‘‘differences’’ 
was easy. The facility with which contracts 
of the latter kind might be made, together 
with the vast development of business in the 
stock and produce exchanges of the great trade 
centers of the world, bave led to the employ- 
ment of these fictitious and imaginary deals 
in such proportions as to paralyze legitimate 
operations, and Jay the foundations of finan- 
is defined to be the privilege of delivering or not de- 
livering the thing sold, and a ‘call’ is defined to be the 
privilege of calling for or not calling for the thing 
bought. ‘Optional contracts,’ in this sense, are usu- 
ally settled by adjusting market values, as the party 
having the option may elect. It is simply a mode 
adopted for speculating in differences in market 
values of grain or other commodities.” Pearce v. 
Foote, 118 Ill. 228. 
2 Chitty on Cont., 10th Am. Ed. 543. 
35 Mees. & W. 462, overruling Lorymer v. Smith, 
I. B. & C.1, and Bryan v. Lewis, R. & M. 386. This 
decision has been approved in America in a large 


number of cases, of which it is sufficient to cite that 
of Irwin v. Williar, 110 U. S. 499. 
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cial panics and social disturbances of the most 
far-reaching extent. The courts and legis- 
lature, both in this country and in England, 
have therefure joined in an effort to repress 
the evil by declaring all such c ntracts void 
and unenforceable, at law or in equity. And 


4 Grizewood v. Blane, 11 C. B. 526, 73 E. C. L. 526. 
Strachan v. Stock Exchange, 2 L. R., Q. B. Div. 329 
(1895); Roundtree v. Smith, 108 U.S. 269; Irwin v. 
Williar, 110 U. 8. 499; White v. Barber, 123 U.S. 392, 
8 Sup. Ct. Rep. 221; Embrey v. Jemison, 131 U. S. 336; 
Pearce v. Rice, 142 U. S. 28; Lehman v. Strasberger, 2 
Woods (C. C.), 554; Hentz v. Jewell, 4 Woods (C.C.), 
656; Bartlett v. Smith, 13 Fed. Rep. 263; Bank v. Har- 
rison, 10 Fed. Rep. 248; Preston v. Railroad Co., 36 
Fed. Rep. 54; Edwards v. Hueftinghoff, 38 Fed. Rep. 
685; Boyd v. Hanson, 41 Fed. Rep. 174; Morris v. 
Norton, 75 Fed. Rep. 912; Lee v. Boyd, 86 Ala. 283, 5 
South. Rep. 489; Hubbard v. Sayre (Ala.), 17 South. 
Rep. 17; Peet v. Hitcher (Ala.), 21 South. Rep. 711; 
Fortenbury v. State, 47 Ark. 188; Phelps v. Holder- 
ness (Ark)., 19S. W. Rep. 921; Sheehy v. Shinn, 103 
Cal. 8325; Cushman v. Root (Cal.), 26 Pac. Rep. 883; 
Hatch v. Douglas, 48 Conn. 116, 40 Am. Rep. 154; 
Cunningham v. Bank, 71 Ga. 400; Lawton v. Blitch, 83 
Ga. 663; Walters v. Comer (Ga.), 5 S. E. Rep. 292; 
Benson v. Warehouse Co. (Ga.), 25S. E. Rep. 645; 
Pickering v. Cease, 79 Ill. 328; Lyon v. Culbertson, 83 
Ill. 88; Pearce v. Foote, 113 Ill. 228; Pope v. Hanke, 
155 Lil. 617, 40 N. E. Rep. 839; Beveridge v. Hewitt, 8 
Ill. App. 467; Calderwood v. McCrea, 11 Ill. App. 546; 
Carroll v. Holmes, 24 Ill. App. 453; Griswold v. Gregg, 
24 Ill. App. 3884; Ware v. Gordon, 25 Ill. App. 534; 
Benson v. Morgan, 26 Ill. App. 22; N. Y., ete. Grain 
Exch. v. Mellen, 27 Ill. App. 556; Brown v. Alexander, 
29 Ll. App. 626; Wheeler v. McDermid, 36 Ill. App. 
179; Miles v. Andrews, 40 Ill. App. 155; Watte v. 
Costello, 40 Ill. App. 307; Elder v. Talcott, 43 Ill. 
App. 439; Warren v. Scanlon, 59 Ill. App. 188; Walker 
v. Johnson, 59 [ll. App. 448; Dillon v. McCrea, 59 IIl. 
App. 505; Wolsey v. Keeley, 62 [ill. App. 141; Peter- 
son v. Currier, 62 Ill. App. 163; Prentiss vy. Press, 63 
Ill. App. 4380; Sondheim vy. Gilbert, 117 Ind. 71,18 N. E. 
Rep. 687; Davis v. Davis, 119 Ind. 511, 21 N. E. Rep. 
1112; Jackson v. Bank, 125 Ind. 347; Plank v. Jackson 
(Ind.), 26 N. E. Rep. 568; Press v. Duncan (Lowa), 69 
N. W. Rep. 543: First Nat. Bank v. Oskaloosa Produce 
Co., 66 Lowa, 41; Washe v. Bond (Kans ),19 Pac. Rep. 
323; Sawyer v. Taggart, 14 Bush (Ky.), 727; Smith v. 
Telegraph Co., 84 Ky. 664, 2S. W. Rep. 488; Lyons v. 
Hodgen (Ky.), 138. W. Rep. 1076; E. O. Standard 
Milling Co. v. Flower (La.), 15 South. Rep. 16; Rum- 
sey v. Berry, 65 Me. 570; Burt v. Meyer, 71 Md. 467; 
Billingsley v. Smith, 77 Md. 504, 25 Atl. Rep. 1077; 
Cover v. Smith, 82 Md. 586; Farnum v. Pitcher 
(Mass.), 24 N. E. Rep. 590; Barnes v. Smith (Mass.), 
34 N. E. Rep. 403; Crandell v. White (Mass ), 41 N. E. 
Rep. 204; Gregory v. Wendell, 40 Mich. 482; Shaw v. 
Clark, 49 Mich. 384; Mobr v. Miesen, 47 Minn. 228, 49 
N. W. Rep. 862; Clay v. Allen, 62 Miss. 426; Campbell 
v. Black (Miss.), 21 South. Rep. 400; Cockrell v. 
Thompson, 85 Me. 510; Connor y. Black (Mo.), 24S. 
W. Rep. 184 and 33 S. W. Rep. 783; Williams v. 
Teidemann, 6 Mo. App. 269; Juhnson v. Kaune, 21 
Mo. App. 22; Hill v. Johnson, 88 Mo. App. 883; Con- 
nor v. Heman, 44 Mo. App. 346; Scott v. Brown, 54 
Mo. App. 606; Schreiner v. Orr, 55 Mo. App. 406; 
Sprague v. Warren, 26 Neb. 326, 41 N. W. Rep. 1113; 
Watte v. Wickersham (Neb.), 43 N. W. Rep. 259; 





in some of the States it has been held that 
stock gambling contracts are void on grounds 
of public policy, independently of statutory 
provisions. The rules of law applicable to 
gambling contracts are few and simple. The 
principal difficulty which the courts have ex- 
perienced in dealing with cases of this kind, 
has lain in the ascertainment of the true in- 
tent of the parties as to delivery, and in the 
stripping away of the disguises of the true na- 
ture of the contract. The question of the 
validity of the contract is simply one of fact, 
to be determined by the jury, under proper 
instructions from the cvurt® It was early 
determined that the terms of the contract, 
though formally and precisely expressed in 
writing,’ should not govern the case, but that 
parol testimony should be received to show 
what was the intention of the parties as to de- 
livery." And that the intention respecting 
delivery is to be gathered not altogether from 


Flagg v. Baldwin, 38 N.J. Eq. 219; Tantum y. Arnold, 
42 N.J Eq. 60; Bigelow v. Benedict, 70 N. Y. 206 and 
9 Hun (N. Y.), 429; Kingsbury v. Kirwin, 77 N. Y. 
612; Yerkes v. Salomon, 11 Hun (N. Y.), 471; Hentz 
v. Miner, 58 Hun (N. Y.), 428; Dwight v. Badgely, 75 
Hun (N. Y.), 174; Amsden v. Jacobs, 75 Hun (N. Y.), 
311; West v. Wright, 86 Hun (N. Y.), 436; Cassard v. 
Hinman, 1 Bosw. (N. Y.) 207; Nichols v. Lampkin, 51 
N. Y. Super. Ct. 88; Copley v. Doran, 1 N. Y. Supp. 
888; Kenyon v. Luther, 4 N. Y. Supp. 498; Peck v. 
Doran, 10 N. Y. Supp. 401; Mackey v. Rausch, 15 N. 
Y. Supp. 4; Dows v. Glaspel (N. Dak.), 60 N. W. 
Rep. 60; Kahn v. Walton, 46 Ohio St. 195, 20 N. E. 
Rep. 203; Lester v. Buel (Obio), 30 N. E. Rep. 821; 
Bruta’s Appeal, 55 Pa. St. 298; Kirkpatrick v. Bon- 
sall, 72 Pa. St. 155; North v. Phillips, 87 Pa. St. 250; 
Waugh v. Beck, 114 Pa. St. 422: Gans v. Burnett, 153 
Pa. St. 247, 25 Atl. Rep. 1114; Myers v. Tobias (Pa. 
St.), 16 Atl. Rep. 641; Peters v. Grim (Pa. St.), 24 Atl. 
Rep. 192; Repplier v. Jacobs (Pa. St.), 24 Atl. Rep. 
194; Dauler v. Campbell (Pa. St.), 35 Atl. Rep. 857; 
Flaff v. Gilpin (R. I.), 19 Atl. Rep. 1084; Beadles v. 
Ownby, 16 Lea (Tenn.), 424; McGraw v. Produce 
Exch., 85 Tenn. 572; Dunn vy. Bell, 85 Tenn. 581; 
Snoddy v. American Nat. Bank, 88 Tenn. 573; Seelig- 
son v. Lewis, 65 Tex. 215; Floyd v. Patterson, 72 Tex. 
202, 18 S. W. Rep. 654; Oliphant v. Markham, 79 Tex. 
543; Beer v. Landman (Tex. Civ. App.), 30 S. W. Rep. 
726; Sowles v. Bank, 61 Vt. 375, 17 Atl. Rep. 791; Bar- 
nard v. Backhaus, 52 Wis. 593; Lowry v. Dillman, 59 
Wis. 197. 

5 Flagg v. Gilpin (R.I.), 19 Atl. Rep. 1084, citing 
Rumsey v. Berry, 65 Me. 575; Williams v. Carr, 80 N. 
Car. 294; Brua’s App., 55 Pa. St. 294; Gregory v. 
Wendell, 39 Mich. 337; North v. Phillips, 89 Pa. St. 
250; Rudolf v. Winters, 7 Neb. 125; Beadles v. Mc- 
Elrath, 85 Ky. 230, 3 S. W. Rep. 152. See also, Brown 
v. Alexander, 29 Ill. App. 626. 

6 Washe v. Bond (Kans.), 19 Pac. Rep. 823. 

7 Boyd v. Hanson, 41 Fed. Rep. 17. 

8 West v. Wright, 86 Hun (N. Y.), 436; Peck v. 
Doran, 10 N. Y. Supp. 401. 
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the assertions and statements of the parties® 
the circumstances attending the making of 
the contract, such as the putting up of mar- 
gins; the non-existence of the commodity at 
the place of the contract ; the apparent inabil- 
ity of the parties to perform the contract; re- 
sources falling far short of the values in- 
volved ; employment of the parties incompat- 
ible with the contract, and the like, are to be 
‘considered. The larger number of stock 
gambling contracts are entered into with per- 
sons professing to act for others, ostensibly 
‘‘brokers’’ or ‘‘commission merchants,’’ but 
really principals acting for themselves. A 
broker is one who brings contracting parties, 
usually buyer and seller, together, and if 
there is to be no actual sale and delivery, 
there is obviously little occasion for the inter- 
vention of a broker. Of course, a broker, 
acting in good faith as such, and ignorant of 
the true intention of the parties to the con- 
tract, is entitled to recover his advances and 
commissions.’ If he has no interest in the 
contract—if he cannot gain or lose—the prin- 
cipal is bound to reimburse him for advances, 
if with full knowledge of the facts the prin- 
cipal allows him to proceed without objection." 
And if the broker enter into bona fide con- 
tracts for actual delivery, and afterwards at 
the request of the customer, instead of de- 
livery, settles the losses and pays the differ- 
ence between the contract price and the mar- 
ket price, he will be entitled to recover from 


- the customer the amount so paid, though the 


customer may have had no intention himself 
to deliver or accept the commodity.” And 
if, in gvod faith, the broker actually receives 
the commodity and resells it at aloss, he can- 
not be deprived of his right to recover his ad- 
vances by the intention of the customer that 
there should be no actual delivery.” But if 
the broker knows that the contract is a mere 
speculation in differences, and brings the 
parties together for the purpose of entering 
into the illegal agreement, he cannot recover 


® Hill v. Johnson, 38 Mo. App. 383. 

10 Irwin v. Williar, 110 U. S. 499. 

ll Peet vy. Walker (Ala.), 21 South. Rep. 711; Haw- 
ley v. Bibb, 69 Ala. 52; Hubbard v. Sayre (Ala.), 17 
South. Rep. 17; Warner v. Hewitt, 45 Ga. 501; Heard 
v. Russell, 59 Ga. 25; Champion v. Wilson, 64 Ga. 184; 
Thompson v. Cummings, 68 Ga. 124; Crawford v. 
Spencer, 92 Mo. 498, 4 S. W. Rep. 713, 1 Am. St. Rep. 
764. Compare Cunningham v. Bank, 71 Ga. 400. 

12 Boyd v. Hanson, 41 Fed. Rep. 174. 

13 Edwards v. Hoeftinghoff, 38 Fed. Rep. 635. 





either commissions or advances.* And the 
mere fact that one of the parties assumes to 
make the purchase or sale as an agent, or 
commission merchant, or broker, will not 
alter the real relation in which they stand as 
parties toa wager. Each is in law particeps 
criminis.“ It is to this latter class that the 
ordinary ‘‘bucket-shop’’ proprietor belongs. 
Facilities for disguising the real nature of 
‘options’? and ‘‘futures’’ are afforded in 
some cases, by the fact that stock brokers 
buying or selling stocks on the market for 
their customers, are not required to disclose 
the names of their principals. The law per- 
mits a broker, acting in good faith as such, 
to recover advances made by him to keep up 
margins on stock which the parties intend 
shall be actually delivered. Taking advan- 
tage of these conditions, the ‘‘broker’’ some- 
times professes to act as anagent for the cus- 
tomer, when he is really himself a principal. 
In such a case it has been held that the broker 
cannot evade the inhibition of the statute 
against transactions in futures by purchasing 
the stock and having it in readiness to deliver 
to the customer at the ‘‘future’’ day, if the 
intention of both parties, at the time of the 
contract, was to settle differences only. If 
this were not true the b.oker might at all 
times, and usually without inconvenience, 
evade the statute by simply purchasing the 
stock and offering it to the customer. The 
relation between the customer and the 
‘*broker’’ is that of seller and buyer, and not 
that of principal and agent, where the broker 
purchases the stocks and holds them as se- 
curity fur his advances to the customer, re- 
quiring only the deposit of a margin by the 
customer.!?’ The wisdom or policy of the law 
in thus restricting operations on the board of 
trade may be open to some doubt, but it 
would seem that the conclusions just stated 
are absolutely necessary if the integrity of the 
law is to be preserved, and shaliow subter- 
fuges prevented. These views, however, 


14 Crawford v. Spencer, 92 Mo. 498, 1 Am. St. Rep. 
764, 4S. W. Rep. 713; Irwin v. Williar, 110 U. S. 499. 

15 Lester v. Buel (Ohio), 30 N. E. Rep. 821. 

16 Cushman v. Root (Cal.), 26 Pac. Rep. 883. 

17 Cushman vy. Root (Cal.), 26 Pac. Rep. 883; Fareira 
v. Gabell, 88 Pa. St. 89; Ruchizky v. De Haven, 97 Pa. 
St. 202; North v. Phillips, 89 Pa. St. 250; Dickson y. 
Thomas, 97 Pa. St. 278; Gheen v. Johnson, 90 Pa. St. 
88; Flagg v. Baldwin, 38 N. J. Eq. 219; Justh v. Holli- 
day, 2 Mackey (D. C.), 346; Cobb vy. Prell, 15 Fed. 
Rep. 774, 22 Am. Law Reg. (N. S.) 609. 
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bave not passed unchallenged, and it has been 
held, where the broker actually purchased the 
stock for the customer and held it asa se- 
curity for the contract price, that the mere 
fact that the customer and the broker did not 
contemplate an actual delivery of the stock, 
and the fact that the customer would have 
been satisfied with a settlement of differences, 
did not make the transaction a stock gambling 
contract.!8 It is to be borne in mind that a 
settlement of a contract for the sale «f stock 
or commodities by the payment «f differences, 
is not incompatible with an original intent to 
deliver. The mere fact that a sum sued for 
is a balance arising out of dealings on the 
board of trade in ‘‘margins,’’! or that stocks 
are sold ‘‘shoit,’’”’ or tbat the transactions 
were closed before maturity, and on account 
of losses rendered on the basis of differences 
in price,”" does not establish an understand- 
ing and intention of the parties, ab initio, 
that there should be no delivery of the stock 
or commodity sold. The contemplation of a 
possibility «f a settlement by payment of dif- 
ferences between the contract price and the 
market price, is not sufficient to avoid the 
contract, if there is a bona fide intention to 
deliver.” There must be an express agree- 
ment between the parties that there shall be 
no delivery of the stock or commodity sold, 
in order to make the transaction a gambling 
contract. A mere expectation on the part of 
the principal and broker, that purchasers from 
the principal would be willing to adjust the 
transaction by paying or receiving differences, 
where there is no agreement to that effect, 
does not invalidate the contract. Therefore, 
it has been held, that the allegation in a plea 
that ‘‘it was mutually understood by and be- 
tween plaintiff and defendant’’ that there was 
to be no delivery, is insufficient. There must 
be a positive averment of an express contract 


18 Hatch v. Douglas, 48 Conn. 116, 40 Am. Rep. 154. 
See also Peters v. Grim (Pa. St.), 24 Atl. Rep. 192, 
and Biddle on Stockbrokers, 308, in which the cases 
of Ruchizky v. De Haven and Fareira vy. Gabell, 
supra, are severely criticised. 

19 Roundtree v. Smith, 108 U. S. 269; Preston v. 
Railroad Co., 36 Fed. Rep. 54. 

20 Maxton v. Gheen, 75 Pa. St. 166. 

21 Ware v. Jordon, 25 Ill. App. 584; Dillon v. Me- 
Crea, 59 Ill. 505. 

22 Kirkpatrick v. Adams, 20 Fed. Rep. 287; Gilbert 
v. Guager B. Biss (C. C.), 214; Tomblin v. Callen, 69 
Iowa, 229. 

23 Barnes v. Smith (Mass.), 34 N. E. Rep. 403; Har- 
vey v. Merrill, 150 Mass. 1. 





to that effect. It is obvicus that the plea 
(fillegality of the contract must be supported 
by evidence that both parties intended that 
there should be no delivery. As a matter of 
form the contract, on its face, often provides 
fora delivery, and it is only by showing an 
agreement for non-delivery, contradicting the 
written contract, that illegality can be estab- 
lished. It is not in the power cf either party 
to defeat the contract by simply declaring 
that he had no intention to deliver.» Of 
course, the testimony of either party, that he 
did not intend to deliver is admissible, but 
the same intent upon the other side must ap- 
pear. And where there is an actual agree- 


24 Prentiss v. Press, 63 [ll]. App. 480, the court sig- 
nificantly remarking, “if aman wants to leave his 
broker in the lurch on losses paid by him in following 
instructions, the plea setting up the defense of gam- 
bling must not be ambiguous.” 

25 Andrews v. Jacobs, 75 (N. Y.) 311; Pixley v. 
Boynton, 79 Ill. 351; Walter v. Bensley, 20 Ill. App. 
528; Wall v. Schneider, 59 Wis. 352, 48 Am. Rep. 520; 
Bangs v. Hornick, 30 Fed. Rep. 97; Bennett v. Coving- 
ton, 22 Fed. Rep. 816; Clark v. Foss, 7 Biss. (C. C.) 
540. In the State of Missouri it is provided by statute 
that al] sales of stocks or commodities ‘‘when the 
party selling the same, or offering to sell the same, 
does not intend to have the full amount of the prop- 
erty on hand, or under his control, to deliver upon 
such sale, or when the party buying any of such prop- 
erty or offering to buy the same, does not intend actu- 
ally to receive the full amount of the same if pur- 
chased, are hereby declared to be gambling and un- 
lawful, and the seme are hereby prohibited.”’ Then 
follows a provision that any party found guilty of a 
violation of the act shall be punished by a fine not less 
than $300 nor more than $3,000. Laws Mo. 1889, p. 98; 
Rev. St. Mo. 1889, sec. 3931. The purpose of this stat- 
ute was to abolish the rule stated in the text, that the 
contract will not be deemed illegal until the intention 
of both parties to gamble be shown. Mulford v. 
Caesar, 53 Mo. App. 263. So far as the criminal as- 
pect of the transaction is concerned, this might well 
be; for the rights of one ofthe parties are in no de- 
gree affected by punishing the other for entertaining 
an unlawful intent. Butit is obvious that it would 
be the height of injustice to deprive one of the parties 
of the benefit of a contract entered into in good faith 
by him, merely because the other party secretly in- 
tended never to perform the contract. It was there- 
fore soon held by one of the courts of that State (not 
of last resort) that the intention of one of the parties 
not to deliver or receive the commodity contracted 
for, must be brought home to the other party, in or- 
der to render the contract invalid as to both. Such 
intent must either have been stated to the other party 
at the time of entering into the contract, or knowledge 
on his part of such intent must have been found by 
the jury frum the surrounding facts. Mulford v. 
Ceaser, 53 Mo. App. 263; Schreiner v. Orr, 55 Mo. 
App. 274. The supreme court of the State has since, 
however, appeared to take the contrary view and to 
construe the statute liberally. Connor v. Block, 119 
Mo. 126. 

26 Kenyon v. Luther, 4 N. Y. Supp. 498. 
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ment fur noa-delivery, neither party can 
valida‘e the contract by showing an intent on 
his part to deliver. Therefore, it was held 
that the court erred in instructing the jury, 
that the broker could recover his advances, 
if he intended at the time of the purchase or 
sale to receive or deliver the grain bought 
or sold.” It is, of course, unnecessary to 
show that the parties with whom the broker 
dealt on the customer’s account knew of the 
customer’s intention that there should be no 
delivery of the commodities sold. It has 
been held, with some show of reason, that in 
a suit to recover differences, the burden is on 
the plaintiff to show that the contracting par- 
ties intended an actual delivery of the stock 
or commodity sold—this upon the ground 
that an action can only be maintained upon a 
valid contract,” and that the plaintiff must 
show everything necessary to entitle him to 
sue. But the better opinion, and the weight 
of authority undoubtedly seems to be, that 
the burden is on the party attacking the con- 
tract to show its invalidity. There is a pre- 
sumption of validity in favor of the contract. 
The attacking party is supposed to know the 
facts rendering the contract invalid, if any 
such exist, and it is no more than just to re- 
quire him to put those facts in evidence.” 
Circumstances, however, mght exist, whi:h, 
though not of themselves strong enough to 
establish an agreement for non-delivery, 
would be given that effect unless satisfactorily 
explained by the other side ; in other words, a 
state of facts might be shown that would shift 
the burden of proof from the defendant to 
the plaintiff. The great majority of the re- 
ported cases involving the validity of stock 
gambling transactions, are those in which the 
broker brought suit to recover his commis- 
siuns and advances for ‘‘carrying’’ the stock. 
We have seen that in these the broker cannot 
recover if the intention and agreement of the 


27 Griswold v. Gregg, 24 Ill. App. 384. 

28 Carroll v. Holmes, 24 Ill. App. 453. 

29 Cobb v. Prell, 15 Fed. Rep. 774; Barnard v. Back- 
haus, 32 Wis. 593,9 N. W. Rep. 595; First Nat. Bank 
v. Packing Co., 66 Lowa, 41, semble.; Wheeler v. Me- 
Dermid, 36 Ill. App. 179; Oliphant v. Markham, 79 
Tex. 548, semble. Denied in Mohr v. Miesen, 47 Minn. 
248, 49 N. W. Rep. 862. 

80 Chitty on Cont. (10th Am. Ed.) 733; Benson v. 
Morgan, 26 Ill. App. 22; Clay v. Allen, 63 Miss. 426; 
Williams v. Tiedeman, 6 Mo. App. 269; Pratt v. Boody, 
(N. J. Eq.), 85 Atl. Rep. 1118; Mohr v. Miesen, 47 
Minn. 248,49 N. W. Rep. 862; Carroll v. Holmes, 24 
lll. App. 454; Boyd v. Hanson, 41 Fed. Rep. 174. 





parties was that the contract should be dis- 
charged by a payment of differences only, 
without delivery. There are a number of 
cases, however, in which the customer has 
been permitted to recover securities or moneys 
deposited by him as ‘‘margins’’ with the 
broker, and lust by a decline in the market. 
It is hardly necessary to say that such suits 
can be maintained only under statutes which 
permit the loser to recover. The law will not 
lend its aid to enfurce rights growing out of a 
contract made in violation of law; it leaves 
the parties to lie in the bed which they have 
made for themselves. The maxims ‘‘in pari 
delicto potior est conditio defendentis,’’ ‘‘ex 
turpi causa non oritur actio,’’ and ‘‘nemo al- 
legans turpitudinem suam audiendus est,’’ ap- 
ply.** Buta person who advances margins 
to a broker in a gambling transaction, or de- 
posits securities of any kiad with him, bas in 
law a locus penitentie, an opportunity to 
change his mind, befure the wager is deter- 
mined and may, independently of any statu- 
tory provision, maintain an action to recover 
back the securities or moneys, befure the 
holder has, under the contract, appropriated 
them to his own use. And money deposited 
with third persons as stockholders, to be used 
in putting up margins in stock gambling 
transactions, may be recovered back while in 
the hands of the stakeholders, and before hav- 
ing been paid over in settlement of a loss in 
the deal.4 And where the profits of several 
successive deals have been paid by the broker 
to the customer, leaving the amount of the 


31 N. Y., etc. Grain Exch. v. Miller, 27 Lll. App. 656; 
Elder v. Talcott, 43 Ill. App. 489; Walker v. Johnson, 
59 Ill. App. 448; Doxey v. Spaids,8 Ill. App. 549; 
Pearce v. Foote, 113 Iil. 228; Gram v. Stebbins, 6 Paige 
(N. Y.), 124; Copley v. Doran,1 N. Y. Supp. 888; 
Peck v Doran, 10 N. Y. Supp. 401; Lester v. Buel 
(Ohio St.), 830 N. E. Rep. 821; Lyon v. Hogdon (Ky.), 
18 S. W. Rep. 1076; Sheeny v. Shinn, 103 Cal. 325; 
Crandall v. White (Mass.), 41 N. E. Rep. 204; Tantum 
v. Arnold, 42 N. J. Eq. 60. 

82 Chitty on Cont. (10th Am. Ed.) 729; White v. Bar- 
ber, 123 U. S. 392; Sowles v. Bank, 61 Vt. 375, 17 Atl. 
Rep. 791; Burt v. Meyer, 71 Md. 467; Connor v. Black 
(Mo.), 33S. W. Rep. 783 dict.; Dows v. Glaspel (N. 
Dak.), 60 N. W. Rep. 60. In Kahn v. Walton, 46 Ohio 
St. 195, 20 N. E. Rep. 203, it was decided that a court 
of equity would not enjoin the collection of checks 
drawn by the customer in settlement of losses in- 
curred in stock gambling transactions. 

33 Chitty on Cont. (10th Am. Dec.) 688; Strachan v. 
Universal Stock Exch., 2 L. R., Q. B. Div. 329 (1895) ; 
Peters v. Grim (Pa. St.), 24 Atl. Rep. 192. 

34 Peters v. Grim (Pa. St.), 24 Atl. Rep. 192; Rep- 
plier v. Jacobs (Pa. St.), 24 Atl. Rep. 194. , 
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cust omer’s original deposit for margins in the 
hands of the broker, the customer can main- 
tain an action to recover that amount. That 
sum does not lose its character as ‘‘original 
deposit’’ to which the customer’s locus peni- 
tentie attaches. Ard where the customer’s 
origina] deposit for margins was exhausted by 
a decline in the market, and the broker car- 
ried the contract until the market reacted 
and the ‘‘margin’’ was restored by way cf 
profits, it was held that such margin must be 
treated as the customer’s original deposit and 
not as profits of an illegal transaction, and 
that he was entitled to recover the same, in- 
dependently of any statutory provision.® It 
has also been held that the broker is bound 
to set-off the customer’s profits in a stock 
gambling transaction, against notes executed 
by the customer to secure advances by the 
broker in carrying the stock. If an action 
cannot be maintained hy the customer, with- 
out the said of a statute, to recover margins 
exhausted by the broker in carrying a gam- 
bling contract, it follows, a fortiori, that 
profits made by the broker in the illegal trans- 
action cannot be recovered from him hy the 
customer, unless such an action be allowed 
by statute. The law will not settle a gam- 
bling partnership.” But if the ‘‘broker’’ so 
called, occupy merely the relation of agent to 
the customer, and not that of seller or buyer, 
or independent contractor, so to speak, he 
cannot avail himself of the illegality of the 
contract as an excuse for refusing to account 
to bis employer. The rule which invalidates 
the contract applies only as between the par- 
ties to the contract ; it will not justify a serv- 
ant, or employee, or agent, in making plunder 
of the proceeds of the contract.*® At com- 
mon law one who loaned money with the 
knowledge that it was to be used for an un- 
lawful purpose, could not recover the money 
back.” Upon this principle it has been de- 
cided that one who lends money with the 
knowledge that it is to be used as a deposit 
for margins in a gambling contract, cannot 
recover the loan from the borrower. This 
seems to be in strict accord with the maxim 


3 Clarke v. Brow™, 77 Ga. 606. 

36 Davis v. Davis,(, nd. 511, 21 N. E. Rep. 112. 

8? Watson v. Murray, 23 N. J. Eq. 257. 

38 Norton v. Blinn, 39 Ohio St. 145; Floyd v. Patter- 
son, 72 Tex. 202. 

39 Raymond v. Leavitt, 46 Mich. 447. 





‘tex turpi causa non oritur actio.” But in 
Indiana it seems to be a settled rule, from 
which the courts refuse to depart, that the 
mere knowledge on the part of the lender that 
the borrower intends to use the money in un- 
lawfal deals in ‘‘futures,’’ will not deprive 
the lender: f the right to recover, unless he 
has an interest in the deals.*1 Care must be 
observed in the preparation of the pleadings 
in cases involving the validity of gambling 
contracts. In an action on notes given by a 
broker to a customer, the defense that the 
notes were given in settlement of a claim for 
moneys deposited with the broker as margins 
in a stock-gambling transaction, was held 
good, though a statute allowed the custome 

to recover back such moneys. He should 
have disaffirmed the contract, and have 
brought an action for money had and received 
to his use, under the statute.*? The defense 
that the notes er account sued upon grew out 
of an illegal transaction in ‘‘futures,’’ may 
be made under the general issue, or general 
denial, and need not be specially pleaded.® 

CuapmMan W. Mavpin. 
Washington, D. C. 


40 Waugh v. Beck, 114 Pa. St. 422; Raymond v. 
Leavitt, 46 Mich. 447. 

41 Sondheim v. Gilbert, 117 Ind. 71, 18N. E. Rep. 
687; Jackson v. Bank, 125 Ind. 347, 25 N. E. Rep. 430; 
Plank v. Jackson (Ind.), 26 N. E. Rep. 568. 

42 Nichols v. Lampkin, 51 N. Y. Super. Ct. 88. 

43 Hentz v. Miner, 58 Hun (N. Y.), 428. 








REMOVAL OF CAUSES—TIME OF APPLICA- 
TION—EXTENSION BY CONSENT. 


HOWARD v. SOUTHERN RY. CO. 


Supreme Court of North Carolina, April 5, 1898. 


1. A petition and bond fo the removal of a cause to 
a federal court, filed in the office of the clerk of the 
State court during vacation, and not presented to the 
judge during a term thereof, is insufficient to effect a 
removal. 


2. The statutory time for answering expires when 
the answer is actually filed, in so far as defendant’s 
right to remove a case to the federal court is con- 
cerned. 


8. The removal act of 1888, relating to the removal 
of causes from a State to a federal court, and provid- 
ing that defendant must file his petition for removal 
before the time required to plead by the State law, is 
mandatory; and the time in which to plead cannot be 
extended by stipulation of the parties, so as to evade 
the statute. 


4. The filing of a petition in a State court to remove 
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a cause to a federal court does not ipso facto deprive 
the former of its jurisdiction, or effect a removal of 
the cause. 

CLaRK, J.: The summons in this action was 
returnable to August term, 1897, of the Superior 
Court of Rowan, at which term, by the laws of 
this State (Code. §§ 206, 207), the complaint and 
answer were required to be filed. At that term 
neither was filed, but an entry was made on the 
minutes, which on its face does not purport to be 
by order of the court, and, indeed, which is ad- 
mitted to have been by consent. ‘Plaintiff has 
30 days to file complaint, and the defendant 60 
days thereafter to file answer.’’ The complaint 
was filed 7th September, 1897, and the answer on 
1lth October. On 6th October, the defendant filed 
in the office of the clerk of said superior court (no 
term being then held) a petition for removal of 
said cause to the United States Circuit Court, on 
the ground of diverse citizenship. It does not 
appear when the bond was filed, but it was subse- 
quently, for it was not justified by the surety 
thereto till 8th October, in Raleigh. The next 
term of the United States Circuit Court. to which 
the cause was removable, was held at Statesville, 
18th October. The transcript of the record was 
not filed at said term. At the November term of 
said superior court, the cause was continued with- 
out objection. Subsequent to said term, applica- 
tion was made to the clerk of the superior court 
to send the transcript to the United States Circuit 
Court, which was declined, because no order of 
removal had been made by the judge of the su- 
perior court. At the February term, 1898, the 
defendant moved the superior court to sign the 
order of removal. This being refused, the de- 
fendant excepted, and appealed to this court. 

It was held by the United States Circuit Court 
for the Western District of North Carolina (Dick, 
J., presiding) that the federal court could acquire 
no jurisdiction if the petition and bond are filed in 
the office of the clerk of the superior court in 
vacation, instead of presenting them to the judge 
thereof. Fox v. Railway Co. (1897), 80 Fed. Rep. 
945. That case is on ‘tall fours’? with this. In 
delivering the opinion in that case, his Honor, 
Judge Dick, says: ‘‘A sufficient petition and 
bond, to have the legal force and effect of re- 
moval, must be actually or impliedly presented to 
a State court in session, with power to hear and 
consider the application. The removal statute 
imposes a duty on the State court to accept a suffi- 
cient petition and bond, and proceed no further in 
the cause against the petitioner. It is certainly 
courteous, reasonable. just and lawful that such 
court should have opportunity of performing its 
duty by considering and acting upon the applica- 
tion before it surrenders its original and concur- 
rent jurisdiction, or before it is deprived of juis- 
diction by the operation of paramount laws of the 
United States. A wise and just public policy re- 
quires federal courts, in the exercise of their 
rigbtful jurisdiction, to »ccord to State courts the 
most liberal and cordial comity that is consistent 





with their legal duty in the enforcement of para- 
mount national laws.” Tothesametenor: Shedd 
v. Fuller, 36 Fed. Rep. 609; Roberts v. Railway 
Co., 45 Fed. Rep. 433; Williams v. Association, 
47 Fed. Rep. 533; La Page v. Day, 74 Fed. Rep. 
977; Black, Dill. Rem. Causes, § 189. If such fil- 
ing is not sufficient, it is clear that the defendant 
is not entitled to remove. for he has not made his 
application in time, even if the extension of time 
to file pleadings extended the time to ask for re- 
moval. The leave to ‘file complaint in 30 days 
and answer in 60 days thereafter’’ has been con- 
strued in this court. Mitchell v. Haggard, 105 N. 
Car. 173, 10S. E. Rep. 856. Under that construc- 
tion, the complaint having been filed 71h Septem- 
ber, the 60 days allowed defendant to file answer 
thereafter was after filing complaint, and would 
have expired November 6th. Indeed, however, 
it expired, in fact, October 11th, when the answer 
was filed, for ‘“‘the time for answering expired 
when the answer was filed, as was held in County 
Board of Education v. State Board of Education, 
106 N. Car. 81, 10S. E. Rep. 1002. Thus, in any 
aspect, the time for answering bad expired when 
the superior court met at its regular term, 22d 
November, and no petition for removal was filed 
even at that term, and the cause was recognized 
as being in the State court by the order of contin- 
uance made at that term, without objection. The 
petition was not presented to a judge of the State 
court till February term, 1898. : 
But if it were held that filing the petition (Oc- 
tober 6th) in the clerk’s office, and not before the 
judge (the bond being filed at some time not 
shown, but thereafter), was a sufficient compli- 
ance with the act of congress, still it was too late 
and ineffective. The delay in filing the bond is 
also held a material defect. Austin v. Gagan, 39 
Fed. Rep. 626. In Velie v. Accident Co., 40 Fed. 
Rep. 545, Judge Jenkins, in the United States 
Circuit Court for Wisconsin, summed up his 
reasoning as to the time when the petition is re- 
quired to be filed by the act of congress of 1888, 
thus: ‘It is a cardinal principle of construction 
that statutes should be intended to suppress the 
mischief and advance the remedy. Looking, 
then, to the clear design of congress to abate the 
abuses that had arisen under the acts of 1866 and 
1867, and to further restrict the time allowed by 
the act of 1875, it is apparent that congress in- 
tended that the right should be exercised at the 
earliest period possible. That period was desig- 
nated to be at or before the time prescribed by 
law for answering; not the time when the cause, 
by reason of dilatory proceedings, might be ripe 
for answer; not the time enlarged by stipulation 
of parties or by the order of the court; but the 
determinate time specified in the statute or in the 
rule of court. The statute or the general rule of 
court speaks that time, not the order or stipula- 
tion in the particular case.”’ If this is the law, it 
settles this controversy as to the right of removal, 
for by the statute the time for answering was 
during the August term of the court, which ex- 
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pired September 4th; and the leave to file plead- 
ings thereafter was simply ‘‘an order or stipula- 
tion in the particular case,’ and could not change 
the time fixed by the act of congress within which 
the petition must be filed to be available. Judge 
Jenkins cites the fact that under the act of 1875, 
when the petition was required to be filed ‘‘before 
or at the term at which the cause could be first 
tried,’”’ it was held in Car Co. v. Speck, 113 U.S. 
84,5 Sup. Ct. Rep. 374, that this time could not 
be extended by the agreement of parties, or the 
order of the court, giving time to file pleadings. 
The opinion is by that eminent jurist, the late 
Justice Miller, and to same effect is Gregory v. 
Hartley, 113 U. S. 746, 5 Sup. Ct. Rep. 743. The 
sole difference in this regard between the two acts 
is as to the term at which the petition is required 
to be filed. The construction given by Judge 
Jenkins to the act of 1888, as to time of filing the 
petition to remove, seems to be the accepted con- 
‘struction of this act, as it had been of the act of 
1875. In Austin v. Gagan (1889), 39 Fed. Rep. 
721, Judge Sawyer, in the United States Circuit 
Court for California, held: ‘The party must make 
his election, and file his petition at or before the 
time when his pleading is first due under the law 
or rules as they exist when service of summons is 
made, or he waives his right to a removal. This 
must be the rule, or the parties by stipulation, or 
the court by special orders on their application, 
may extend the time to apply for a removal in- 
definitely, and the policy of the law be thereby 
defeated.”” In Delbanco v. Singletary (1889), 40 
Fed. Rep. 177, Sabin, J., in United States Circuit 
Court for Nevada, says: ‘‘in Wedekind v. South- 
ern Pac. Co., 36 Fed. Rep. 279, decided by this 
court, an inference might arise that possibly an 
order of the State court extending defendant’s 
time to plead might be construed as extending 
his time within which to file his petition and bond 
for removal of the cause. If such inference fairly 
arises in that case, we wish here to correct it, as, 
under the authorities [above] cited, it seems clear 
that such an order of the State court could not 
have such effect. The State court could not, by 
order or otherwise, enlarge or modify the terms 
and provisions of an act of congress, nor confer 
jurisdiction upon this court which otherwise it 
would not have.”’ In Kaitel v. Wylie, 38 Fed. 
Rep. 865, Judge Blodgett expressly declares the 
statute to be imperative that the petition for re- 
moval must be made when the plea is due, and 
that it comes too late when after the time to 
plead designated by law. In Spangler v. Rail- 
road Co., 42 Fed. Rep. 305, Phillips, J., in the 


United States Circuit Court for Missouri, says: , 


“If the time for removal can be made to depend 
upon action, capricious or otherwise, of the State 
judge in extending it (time for pleading) for a 
month or six months, there would be no uniform- 
ity, no certainty, in the law of removal. * * * 
The evident policy of congress was to make cer- 
tain, fixed, and definite the time of such removal, 


and to hasten trials, and not permit hurtful de- | 





lays by removals;*’ and he remanded the case to 
the State court. This is cited with approval by 
Knowles, J., in United States Circuit Court for 
Montana, in McDonald v. Mining Co. (1891), 48 
Fed. Rep. 593, and by the same judge in Martia 
v. Carter, Jd. 596. In Rock Island Nat. Bank vy. 
Keator Lumber Co. (1892), 52 Fed. Rep. 897, in 
the Circuit Court of United States for []'inois, 
Judge Blodgett held: ‘A petition for removal 
filed after the statutory period has expired comes 
too late, even though filed within the time al- 
lowed for answering by order of the court, where 
such order is based on the stipulation of the par- 
ties."* The cases cited in opposition (Wilcox & 
Gibbs Guano Co. v. Phcenix Ins. Co., 60 Fed. 
Rep. 929, and Schipper v. Cordage Co., 72 Fed. 
Rep. 803), both expressly state that if the exten- 
sion of time is by stipulation of the parties, and 
not by order of the court, the right to remove is 
lost. In the present case the entry onthe records 
of the court dues not state that it was made by 
order of the court, and it was either the express 
agreement of the parties or was assented to by 
them, for there is no exception entered of record. 
Fox v. Railway Co. (1897), 80 Fed. Rep. 945, is 
the latest case. There Judge Dick, in the United 
States Circuit Court for the Western District of 
North Carolina, held: ‘That the petition and 
bond for removal shall be filed at or before the 
time the defendant is required by the State law or 
rules of court to plead is an imperative limitation, 
which cannot be extended by the stipulation of 
the parties, or by the discretionary action of the 
judge in extending the time to file pleadings in 
that particular case.’’ The same construction 
was put upon the act by this court also in Wil- 
liams v. Telephone Co., 116 N. Car. 558, 2158. E. 
Rep. 298; so that the State and federal court have 
here concurred in their construction. 

The decisions of the highest federal court are in 
the same line. 

In Martin’s Admr. v. Railroad Co., 151 U.S. 
673, 14 Sup. Ct. Rep. 533, Mr. Justice Gray says 
(at page 686, 151 U. S. and at page 538, 14 Sup. 
Ct.) that the petition to remove ‘was filed at or 
before the time at which the defendant was re- 
quired by the laws of the State to answer or 
plead to the merits of the case, but after the time 
at which he was required to plead to the jurisdic- 
tion of the court, or in abatement of the writ. 
Was this a compliance with the provision of the 
act of congress of 1887, which defines tne time of 
filing a petition for removal to the State court? 
We think not, for more than one reason.’* Con- 
tinuing, the opinion reviews the acts of vongress 
and the decisions thereon showing that congres- 
sional action has been to restrict the right of re- 
moval, and adds (page 687, 151 U. S. and page 
538, 14 Sup. Ct.): ‘The only reasonable inference 
is that congress contemplated that the petition for 
removal should be filed in the State court as soon 
as the defendant was required to make any de- 
fense whatever in that court; so that, if the case 
should be removed, the validity of any and all of 
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his defenses should be tried and determined in the 
United States Circuit Court;*’ that is, that his an- 
swer should be filed there, and not in the State 
court. The above is quoted at length, and ap- 
proved. in Railway Co. v. Brow, 164 U. 8. 271, at 
page 277, and 17 Sup. Ct. Rep. 126, at page 127. 
In Railroad Co. v. Daughtry, 138 U. 8. 298, 303, 11 
Sup. Ct. Rep. 306, 308, Chief Justice Fuller says: 
“The statute is imperative that the application to 
remove must be made when the plea is due.” 
Upon the authorities, we must hold that the de- 
fendant has not the right to remove the cause un- 
der the act of congress, for two reasons, each of 
which is fatal to his claim: (1) Because the de- 
fendant did not present his petition and bond to 
the judge of the superior court at some term 
thereof, but merely filed it in the office of the 
clerk of the court in vacation; (2) because he did 
not file his petition at the August term, which 
was ‘the time prescribed by law for him to an- 
swer.’’ Its agreement with the other party for an 
extension of time to file pleadings did not change 
the time prescribed by law. If (as is extremely 
improbable) its counsel did not know the nature 
of the plaintiff's action, it is his own fault that he 
agreed to an extension of time beyond the date at 
which he could file a petition to remove. The 
defendant could have dismissed the plaintiff's ac- 
tion if no complaint was filed. The extension of 
time was upon consent of parties, but, if it had 
not been, there was no motion to dismiss the 
plaintiff's action for failure to file a complaint, 
nor any exception to the extension of time al- 
lowed. If the defendant had excepted to an ex- 
tension of time to file pleadings, then he would 
not have lost his right to remove of course. He 
can lose it only when the extension of time is by 
his assent, either express, as in an agreement, or 
tacit, as in not excepting to an order of extension. 
Even if the petition was valid when filed before 
the clerk, and was in apt time when filed (October 
6th), after the time prescribed by law, the defend- 
ant recognized that the case was in the State court 
beth by filing his answer in the State court (Octo- 
ber 11th), and by assenting to the continuance at 
November term. He also failed ‘to comply with 
the statute, in that he did not file his transcript of 
the record in the United States Circuit Court, at 
Statesville, ‘‘at the next succeeding term thereof,”’ 
held October 18th. Butthese are possible grounds 
merely for remanding the case if it were in the 
cireuit court. Steamship Co. v. Tugman, 106 U. 
8.118, 1 Sup. Ct. Rep. 58. When a petition to 
remove a cause to the federal court is filed in the 
State court. the latter does not ipso facto lose its 
jurisdiction. Stone v. South Carolina, 117 U. 8. 
430, 6 Sup. Ct. Rep. 799, cited with approval in 
Crehore v. Railway Co., 131 U.S. 240, 243, 9 Sup. 
Ct. Rep. 692. The right of removal is purely 
statutory, and it must appear that the cause is one 
which the defendant has a right to remove, and 
that the petition is filed within the required time. 
If the State court bolds that it retains jurisdiction, 
an appeal lies to this court, and a writ of error 





lies from this court to the United States Supreme 
Court from the final juigment. Stone's Case, 
supra. The defendant does not lose his right to 
remove (if he has it) by contesting the litigation 
in the State courts. Removal Cases, 100 U. 8. 
457; Black, Dill. Rem. Causes, § 193. On the 
other hand, if the defendant, on the face of his 
petition, has the right to remove, and the appli- 
cation for removal is in apt time, eo instanti the 
cause is removed (Railroad v. Mississippi, 102 U. 
S. 135, and other cases cited in Crehore’s Case, 
supra); and that court can send its certiorari to the 
State court for the transcript of the record, which 
the clerk of the State court must obey. Removal 
Acts Cong. March 3, 1875. § 7, which section is 
not repealed by the act of 1887; Baird v. Railroad 
Co., 113 N. Car. 603,18 S. E. Rep. 698. Thus, the 
strange spectacle may be presented of the same 
cause between the same parties being tried at the 
same time in the State court and in the federal 
court, and finally going up to the United States 
Supreme Court by different routes. Upon the 
final decision of that tribunal, the proceedings in 
the court which is held not to have had jurisdic- 
tion are simply a nullity. Such unseemly cases 
have occurred, but rarely (Carson v. Hyatt, 118 
U.S. 279, 6 Sup. Ct. Rep. 1050; Railroad Co. v. 
Koontz, 104 U. S. 5), owing both to the comity of 
the courts of the two jurisdictions to each other, 
and the unwillingness of counsel to subject them- 
selves to double labor, and their client to double 
costs. In Springer v. Howes, 69 Fed. Rep. 849, 
Judge Seymour, of honored memory, sitting in 
the United States Circuit Court for the Eastern 
District of North Carolina, held that the S:ate 
court, in which an action has been commenced, 
and the federal court, to which it is s»ught to re- 
move it, have an equal right to determine whether 
a proper case for removal is made out. and hence 
when the State court refused to grant the order of 
removal, and on appeal the suprem : court of the 
State had affirmed that ruling, the federal court, 
under these circumstances, would leave the de- 
fendants to their writ of error to the United States 
Supreme Court, and in the meantime would re- 
mand the case, the transcript of the record having 
been filed in the United States Circuit Court. In 
Stone v. South Carolina, 117 U. 8. 430, 6 Sup. Ct. 
Rep. 799, Chief Justice Waite says: ‘*The State 
court is at liberty to determine for itself whether, 
on the face of the record, a removal had been 
effected.’ If so, it is clear that the petition must 
be presented to the judge thereof, and it is not 
sufficient to file it in the office of the clerk in 
vacation. Hethen goesontosay: ‘If it decides 
against removal, and proceeds with the cause not- 
withstanding the petition, its ruling on that ques- 
tion will be reviewable here after final judgment, 
under section 709 of the Revised Statutes (citing 
several cases). If the State court proceeds after 
a petition for removal, it does so at the risk of 
having its final judgment reversed, if the record 
on its face shows that, when the petition was filed, 
that court ought to hive given up its jurisdic- 
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tion.*’ As we view the decisions and the act of 
congress. it is our duty to direct the court below 
to proceed regularly in the trial of the cause. 
Tucker v. Association, 112 N. Car. 796,178. E. 
Rep. 532; Bradley v. Railroad Co., 119 N. Car. 
744, 26S. E. Rep. 169; Lawson v. Railroad Co., 
112 N. Car. 390, 17 S. E. Rep. 169. As was said 
in the last-named case: ‘The constitution and 
statutes made in pursuance thereof fix the bounds 
of the concurrent jurisdiction of the federal courts, 
and provide the machinery for a transfer where it 
is lawful to remove; but no judicial officer has the 
power to invest his own court with a jurisdiction 
not recognized by law, or suspend the legal au- 
thority which another court is rightfully exercis- 
ing.’ Noerror. Affirmed. 


NoTe.— Time Within which a Cause May be Re 
moved From a State toa Federal Court.—The earliest 
statute of congress prescribing the time within which 
acase might be removed to a federal court, was the 
celebrated judiciary act of 1789. By virtue of this 
statute, the application for removal had to be made 
by the defendant ‘“‘at the time of entering his appear- 
ance in the State court.”” Rev. St. U. S. § 639, subdiv. 
1; Dillon, Rem. Causes, § 58. Under this act the re- 
moval had to be effected before the party entitled 
thereto pleaded to the action. West v. Aurora, 6 
Wall. 139. And the removal would be denied after 
the party otherwise entitled to same bad become lia- 
ble on across demand by virtue of the law of the State 
where the action was pending. West v. Aurora, 6 
Wall. 189. Ifthe party submitted himself to the juris- 
diction of the State court in any way, he could not 
thereafter remove the cause. Dillon, Rem. Causes, § 
58. Later, congress enlarged the time for effecting a 
removal, and by virtue of the acts of 1866 and 1867 the 
litigant might remove the case “at any time before the 
trial or final hearing of the suit.””. Rev. St. U. S. § 
639. Of course, under this statute, the removal could 
not be ordered after judgment in the State court. 
Fashnacht v. Frank, 23 Wall. 416. The action must 
be pending for trial when the removal is had, not 
after. Vannevar v. Bryant, 21 Wall. 41; Stevenson v. 
McDougal, 19 Wall. 572. A cause may be pending 
within this rule of Jaw, however, though there may 
have been a trial and a judgment in the State court. 
For instance, if the case has been appealed to the su- 
preme court of the State, and by that tribunal re- 
versed and remanded for a new trial, the cause then 
stands just as though it had never been tried, and is 
subject to trial, and pending within the meaning of 
the federal statute, and a removal may be ordered 
after such reversal, though a petition therefor after 
judgment and before reversal would have been too 
late. Stephenson v. Williams, 19 Wall. 572; Vannevar 
v. Bryant, 21 Wall. 41. Butifthe appellate court re- 
mands the cause with directions to the lower court to 
enter a certain decree or otherwise dispose of the 
case, there is then no pendency of the action within 
the meaning of the federal statute. The trial court 
then has no discretion and cannot grant another trial. 
In such cases the right of removal cannot be asserted 
after reversal. Boggs v. Willard, 3 Biss. 256; Dillon, 
Rem. Causes, § 60a; Jifkins v. Sweester, 102 U. 8.177; 
Later still, congress ‘again changed the time within 
which acause could be removed. This act was passed 
in 1875 and provided that the applicatiom for the re- 
moval must be made in the State ccurt “before or at 
the term at which such cause could be first tried, and 





befcre the trial thereof.”” Act Cong. March 3d, 1875, 
18 Stat. at L.,471. Under this act of congress, the 
cause could not be removed after trial in the State 
court, though the trial had been set aside or annulled 
by an appellate court or the trial court itself, and was 
actually pending for retrial in the State court at the 
time of the filing of the petition for removal. Jones 
v. Foster, 61 Wis. 25, 20N. W. Rep. 785. And see Hess 
v. Reynolds, 113 U. 8.78; McKee v. Rains, 10 Wall. 22; 
Lowe v. Williams, 94 U. S. 650. But where there had 
been a trial in the State court which had been had be- 
fore the passage of this act, aremoval might be had 
under this statute before or at the time at which the 
cause could be first tried after the passage of the law 
and before actual trial. Phoenix Mut. Life Ins. Co. 
v. Walrath, 16 Fed. Rep. 161; American Bible Society 
v. Grove, 101 U. S. 610; Meyer v. Delaware R. R. Con. 
Co., 100 U. S. 457. See, too, Hendecker v. Rosenbaum, 
6 Fed. Rep. 97. And it did not matter whether the 
petition for removal was filed before the trial or not. 
It could not be allowed though filed before the trial 
unless it was also filed “‘before or at the term at which 
the cause could be first tried.’”” Meyer v. Delaware 
R. R. Con. Co., 100 U.S. 457; Holland v. Chambers, 
110 U. 8. 50; Ayers v. Watson, 113 U. S. 594; Babbitt 
v. Clark, 103 U.S. 606; Gregory v. Hartley, 113 U.S. 
742; Pullman Palace Car Co. v. Speck, 113 U.S. 84. 
The term at which the cause could be first tried means 
the term when the case would be first regularly 
reached, not a later time made necessary by the dila- 
tory or other pleas by one or both parties. Puilman 
Palace Car Co. v. Speck, 118 U. 8.84: Gregory v. Hart- 
ley, 113 U. S. 742; Babbitt v. Clark, 103 U. S. 606. This 
term to which the cause must be triable is determined 
“according tothe rules of procedure ofthe court, 
whether they be statutory or rules of the court’s adop- 
tion, at which the cause would stand for trial if the 
parties had taken the usual steps as to pleading and 
other preparations. This term is to be ascertained by 
these rules, and not by the manner in which the par- 
ties have complied with them or been excused for 
non-compliance by the court or by stipulation among 
themselves.”? Pullman Palace Car Co. v. Speck, 113 
U. S. 84; Murray v. Holden, 2 Fed. Rep. 740; Black- 
well vy. Braun, 1 Fed. Rep. 351; Forrest v. Forrest 
Home, 1 Fed. Rep. 459. One of the reasons why con- 
gress restricted the time of removing a cause under 
the act of 1875 was to designate and make definite a 
time certain within which a cause might, and without 
which it might not, be removed to a federal tribunal; 
and to prevent a party wishing to have the advantage 
of atrial in the federal courts experimenting on his 
case in the State court and, after an unfavorable rul- 
ing, taking the cause tothe federal courts. Murray 
v. Holden, 2 Fed. Rep. 740; Pullman Palace Car Co. 
v. Speck, 118 U. S. 84; Jifkins v. Sweetser, 102 
U. S. 177; Rosenthal v. Coates, 148 U. S. 142. It is 
accordingly held, under this statute, that, where 4 
litigant demurs to the complaint in the State court 
and asks a ruling of that tribunal upon the issues 
raised by the demurrer questioning the sufficiency of 
the complaint, this will amount to atrial within the 
meaning of the removal act, as it is against the policy 
of this act to permit improper experimenting of this 
kind. Murray v. Holden,2 Fed. Rep. 740; Alley v. 
Nott, 111 U. S. 472; Gregory v. Hartley, 113 U. S. 742; 
Scharff v. Levy, 112 U. S. 711; Rosenthal v. Coates, 148 
U. 8.142. The rule thus announced is manifestly 
proper, wholesome, and is fortified by good common 
sense. But simply filing a demurrer in the State 
court does not shut off the right of removal where no 
ruling thereon is asked, nor any made, in the State 
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court before filing the petition and bond for removal 
to the federal court. Whiteley Malleable Castings 
Co. v. Sterlingworth Ry. Supply Co., 83 Fed. Rep. 853. 
The history and jurisprudence of the early removal 
acts have been summarized in order to properly and 
the more intelligently discuss the Act of Congress of 
August 13th, 1888, correcting the Act of March 3d, 
1887, which is the living law touching the right ofa 
litigant to remove a cause from a federal court. This 
act, still modifying the time in which a cause might 
be removed, requires the petition for removal to be 
filed in ‘‘the State court at the time or any time be- 
fore the defendant is required by the laws of the 
State or the rule of the State courtin which suit is 
brought, to answer or plead to the declaration of the 
plaintiff.” 25 St. at L. 435, subdiv. 3. Under this act 
of congress, as under the Act of 1875, the party seek- 
ing a removal is required, with strictness, to be dili- 
gent and prompt. He must remove his cause ‘‘at or 
before the time he is required by the laws of.the 
State or rule of the State court, to answer or plead.” 
If he waits longer, he is barred and precluded from 
his right of removal. First Littleton Bridge Corpo- 
ration v. Connecticut River Lumber Co., 71 Fed. Rep. 
225; Frink v. Blackington Co., 80 Fed. Rep. 306; Mar- 
tin’s Adwmr. v. Baltimore & O. R. R. Co., 151 U. 8.673; 
Northwestern & Pacific H. Bank vy. Suksdorf, 15 
Wash. 475, 46 Pac. Rep. 1027. So strict, indeed, is 
this requirement, a petiti: n which is filed in a State 
court before the time by the laws of which the de- 
fendant is required to plead to the merits of the com- 
plaint, but after the time in which, by the laws of the 
same State, he is required to plead to the jurisdiction 
of the court, is not in apt time. Martin’s Admr. v. 
Baltimore & O. R. R. Co., 151 U. S. 6738. The petition 
must be filed before the defendant, by the State law 
or rule of the State court, is required to file any kind 
of plea or answer, ‘‘whether in matter of law, by de- 
murrer or in matter of fact, either by dilatory plea to 
the jurisdiction of the court or in suspension or 
abatement of the particular suit, or by plea in bar of 
the whole right of action.”” Goldey v. Morning News, 
156 U. S. 518; Frink v. Blackington Co., 80 Fed. Rep. 
306. See, contra, Wilson v. Winchester & P. R. R. 
Co., 82 Fed. Rep. 15; Mahoney v. New South Building 
& Loan Assn., 70 Fed. Rep. 513. A defendant cannot 
avail himself of the right to remove his cause on the 
ground that there has been an amended complaint 
filed, when he has failed to enter any plea to the 
original complaint. He should plead to the first 
complaint in apt time and, if arother is filed, may 
make such further plea as he likes, but he will not be 
permitted to regard the amended complaint as the 
original pleading for the purposes of removal. 
Houston & T. C. Ry. Co. v. State (Tex. Civ. App.), 39 
S. W. Rep. 390. Where, however, the petition, aver- 
ring proper jurisdictional facts, and accompanied by 
a good and sufiicient bond, as required, is filed in apt 
time, the removal is effected though the order of the 
State court granting the same is not made until after 
the time for filing the petition has expired. LaPage 
v. Day, 74 Fed. Rep. 977. And where it is sought to 
remove a cause on the ground of diverse citizenship 
this can be done after the time for pleading in the 
State court, where the plaintiff, after the expiration 
of such time, dismisses the action as to all of the de 
fendants who are residents of the State where the 
case is pending, thereby making the cause for the 
first time removable under the federal laws. Powers 
v. Chesapeake & O. Ry. Co., 18 Sup. Ct. Rep. 264. In 
fact, the time within which a cause may be removed 
does not go to the jurisdiction of the federal courts. 





The improper removal of a cause upon a petition 
which has been filed too late is only a ground upon 
which to base a motion to remand. If the aggrieved 
party elects to proceed in the federal court after re- 
moval, he may do so, and, having done so, will be 
deemed to have waived the irregularity. Speckart v. 
German Nat. Bank, 85 Fed. Rep. 12; Powers v. Balti- 
more & O. R. R. Co., 18 Sup. Ct. Rep. 266. This be- 
ing true, the contention that the petition was not filed 
in apt time cannot be made for the first time in the 
Supre me Court of the United States. Martin’s Admr. 
v. Baltimore & O. R. R. Co., 141 U.S. 673. 
W. C. RODGERS. 
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1. ABATEMENT AND REVIVAL— Death of Party—Action 
by State.—Rev. St. 1895, art. 5060g, requires retail liquor 
dealers to give bond to the State; and that, in addition 
to civil proceedings for individual injuries, if any 
obligor violate the bond, the county attorney shall sue 
thereon in the name of the State for benefit of the 
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county. Held, that an action by the county attorney 
in the name of the State, on such bond, to recover a 
statutory penalty, abates on the death of the wrong- 
doer.—STATE V. SCHUENEMANN, Tex., 46 S. W. Rep. 260. 

2. ADMINISTRATION — Payment of Legacies and Dis- 
tribution.—When the time has expired for allowing 
claims against an estate, and all cluims are settled, and 
the duty of paying legacies, or making distribution 
alone remains, an action for an executor’s failure to 
pay leg :icies or an administrator’s failure to make dis- 
tribution can be maintained without an order for pay- 
ment of distribution by the probate court.—CLARKE V. 
SINKS, Mo., 468. W. Rep. 199. 

3. APP&AL—Affirmance.—In a decision of the supreme 
court three of the judges were for affirmance, though 
basing their judgment on different grounds, and two 
were fur reversal. A majority of the judges, however, 
decided every ground upon which the judgment below 
was founded in favor of appellants. Held that, al- 
though the judges voting for affirmance did not agree 
as to the reasons therefor, there was a majority for 
affirmance, and the judgment would be affirmed.—POL- 
LOCK V. C. HENNICKE Cu., Ark., 46S. W. Rep. 385. 


4. ATTACHMENT — Intervention — Cunflict of Laws.— 
One who was made assignee of an insolvent bank in 
pursuance ofa decree of an Illinois court of equity of 
competent jurisdiction may intervene in an action in 
Massachusetts to cluim funds of the insolvent attached 
by a creditor resident in Vermont.—WITTERS V. GLOBE 
Sav. BANK OF CHICAGO, Mass., 50 N. E. Rep. 932. 


5. ATTORNEY AND CLIENT — Contract for Legal Serv- 
ices.—Legal services rendered by an attorney in the 
prosecution of a suitto judgment in the court of com- 
mon pleas, and a promise to perform further services 
if error proceedings should be instituted in the circuit 
or supreme court, constitute a valid consideration for 
an assignment of one-balf of such judgment, and the 
contract is not champertous.—PITTSBURG, ETC. RY. Co. 
v. VOLKERT, Ohio, 50 N. &. Rep. 924. 


6. BaNK—Liability of Check—Overdrawn Account.— 
A check was forwarded tothe bank on which it was 
drawn for collection. When received by this bank, 
the maker’s account was overdrawn, and the cashier 
directed his assistant to refuse payment, but by mis- 
take he stamped it paid, and mailed a remittance, 
which action was revoked by the cashier, and the re- 
mittance recovered from the post-office, and the check 
protested. The account at the bank was never charged 
with the check. Held, that the bank was not liable.— 
CaRLEY V. POTTER’S BaNK, Tenn., 46 8. W. Rep. 328. 

7. BasSTARDY—Evidence — Declarations.—Ou the trial 
of a defendant in a proceeding under the bastardy act 
(Gen. St. 1894, ch. 17), it is errorto allow evidence of 
declarations made by the complainant female, not in 
court, and not under oath, that such defendant is the 
father of her bastard child.—STATE Vv. SPENCER, Minn., 
75 N. W. Rep. 893. 

8. BILLS AND NoTESs--Accommodation Indorsements 
—Puarol Evidence.—One who signs or indorses com- 
mercial paper for the accommodation of another may 
show that fact by purol in an action against him by the 
party accommodated.—BREITENGROSS V. FARR, Wis., 
75 N. W. Rep. 893. 

9. BILLS AND NOTES — Defense—Evidence.—A bank 
cashier cannot avoid his note to the bank for a deficit 
on the ground that it was to secure a defalcation of his 
son, asto which be hasthe burden of proof, by evi- 
dence that at the time he gave it he told the bank offi- 
cers that his son had told him that he took the money; 
this being hearsay.—LANSING NaT. BaNK v. COLEMAN, 
Mich., 75 N. W. Rep. 624. 

10. BILLS AND NoTES—Fraud as Defense.—No defense 
to note is showa by answer alleging that, by false rep- 
resentations of plaintiff's officers, defendant was in- 
duced to make the note in payment of others pre- 
viously given for money borrowed by him from plaint- 
iff; no damage being shown.—FaRMERS' & MERCHANTS’ 
BaNK OF STOCKTON V, RICHARDS, Cal,, 53 Pac. Rep. 439. 





11. BILLS AND NOTES—Fraudulent Representations.— 
Promise that a note will not be put in circulation, 
mmade to induce the signing thereof, is not such a 
fraudulent representation as wil! be relieved against. 
—JACKSON V. CHEMICAL NaT. BANK, Tex., 46S. W. Rep. 
295, 


12. BILLS AND NOTES — Negotiable N ote.—The nego- 
tiability of a promissory note is held not to have been 
destroyed by the addition of the following statement: 
“This note is given for certain labor and goods and 
material furnished in the erection of an improvement 
upon my real property in the nature of a windmill and 
attachments, by the payee, pursuant to previous writ- 
ten order in that behalf; and the execution, delivery, 
and acceptance ofthis note shall notin any way or 
manner be deemed a waiver of any lien the Phelps & 
Biglow Windmill Company may have therefor upon 
said real property in said written order described.”— 
PHELPS & BIGLOW WINDMILL Co. V. HONEYWELL, Kan., 
53 Pac. Rep. 488. 


13. CHATTEL MORTGAGES — Priorities.—Where two 
chattel mortgages were executed on the same day, and 
there is no evidence that one was executed at an 
earlier hour than the other, they will be presumed to 
have been executed contemporaneously.—SHELDON v. 
BROWN, Minn., 75 N. W. Rep. 709. 


14. CONSTITUTIONAL Law-—Forfeitures for Taxes.— 
The provision of Cunst. W. Va. art. 13,§ 6, exempting 
tracts of land of less than 1,000 acres from certain for- 
feitures under the tax laws to which larger tracts are 
made liable, is nota denial to the owners of larger 
tracts of the equal protection of the laws guarantied 
by the federal coustitution.—KINnG V. MULLINS, U. 8. 
8.C., 188. C. Rep. 925. 


15. CONSTITUTIONAL Law — Limitations in Contracts. 
—Rev. St. 1889, § 2894, providing that provisions of any 
contract to be entered into which may limit the time 
in which an action thereon may be instituted shall be 
void, is constitutional on the ground of public policy; 
and stipulations in violation of it in policies are void. 
—KARNES Vv. AMER. FIRE INS. CO. OF PHILADELPHIA, 
Mo., 46S. W. Rep. 166. 


16. CONSTITUTIONAL Law — Statute—Who may Ques- 
tion.—One cannot be heard to complain that a statute 
which discriminates between Classes of persons in the 
imposition of burdens of municipal control and taxa- 
tion is unconstitutional as being a denial of the equal 
protection of the law unless he belongs to one ofthe 
classes discriminated against.—CiITz OF KANSAS CITY 
v. UNION Pac. Ry. Co., Kan., 53 Pac. Rep. 468. 


17. CONTRACT—Acceptance—Option.—There is no con- 
tract authorizing action for damages by one given op. 
tion to buy within certain time, where he does not give 
notice of acceptance of offer, though the offer is with- 
drawn before expiration of the time.—ABBOTT V. '76 
LAND & WATER Co., Cal., 53 Pac. Rep. 445. 


18. CONTRACT—Breach. — Where a contract to fur. 
nish horses forthe United States cavalry is not com- 
pleted, and the contract gives the government the right 
to complete it at the contractor’s expense, if sufficient 
suitable horses cannot be obtained at the stipulated 
place of performance the government may purchase 
wherever it can secure the best terms.—DaY Vv. UNITED 
STaTESs, U.S.C. C. of App., Eighth Circuit, 87 Fed. Rep. 
125. 

19. CONTRACT — Consideration.—A promise made to 
induce one to perform an act which he is already bound 
to perform is without consideration. -SPENCER V. MC- 
LEAN, Ind., 50 N. E. Rep. 769. 


20. CONTRACTS—Construction.—Papers, the prepara- 
tion of which was contemporaneoys with, or closely 
following, the application of plaintiffs to defendant to 
furnish bonds for the dissolution of attachments, and 
which were obviously the outcome of that application, 
must be construed with reference to it and the sur- 
rounding circumstances.—PARKER V. OIL WELL SUP- 
PLY Co., Pa., 40 Atl. Rep. 518. 
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21. CONTRACT OF INDEMNITY—Equity.—A majority of 
the bondholders directed the trustee, under the mort- 
gage securing the bonds, to declare them matured, 
and foreclose the mortgage, and, in accordance witha 
provision in the mortgage, agreed “to indemnify and 
hold harmless the said trustee from any loss or dam- 
age on account of costs, counsel fees, or other ex- 
penses of such litigation under this request.” Held, 
that a court of equity has jurisdiction to enforce the 
contract of indemnity by requiring the bondholders to 
pay costs and attorneys’ fees for which the trustee 
became liable, though it bad not yet paid the same.— 
CENTRAL TRUST CO. OF NEW YORK V. LOUISVILLE 
Trust Co., U.8.C.C., D. (Ky.), 87 Fed. Rep. 23. 

22, CORPORATIONS—Agency.—The by-laws of a corpo- 
ration provided that the general manager should have 
charge of allthe company’s property, and control of 
all persons in its empioy, with power to discharge 
them at will, and that he should cause reguiar and ac- 
curate accounts to be kept by a competent book-keeper. 
Held, that the generai manager was liable for funds 
misappropriated by the company’s book-keeper.—SaNn 
PEDRO LUMBER UO. V. REYNOLDS, Cal., 53 Pac. Rep. 410. 

23. CORPORATIONS— Enforcement of Statutory Liabil- 
ity.—In an action by a creditor of a corporation in his 
own behalf, and in behalf of all other creditors, against 
the stockholders to collect the statutory liability, it is 
not necessary to make the other creditors parties to 
the action, either in the court of common pleas, or ina 
higher court on appeal, or on error. In such cases the 
action is prosecuted by the plaintiff for the common 
benefit of all creditors, for the creation of a fund for 
prorata distribution among them; and whatever the 
plaintiff does in good faith in that behalf inures to the 
common benefit of all, and binds all.— HERRICK V. 
WARI WELL, Ohio, 50 N. E. Rep. 903. 

24. CORPORATIONS— Officers — Authority — Notice. — 
Persons dealing with officers not provided for in the 
charter or by-laws of a corporation, and who are act- 
ing under direction and within the scope of authority 
of its president in negotiating contracts, are not 
bound to know that the charter and by-laws do not 
authorize such officer to conclude the contract by exe- 
cution, and that the approval of the president is nec- 
essary.— ALLISON V. TENNESSEE CvAL, IRON & RAILROAD 
Co., Tenn., 46S. W. Rep. 348. 

25. CORPORATIONS — Reorganization — Estoppel.—A 
stockholder and creditor of acorporation was induced, 
at a reorganization meeting, to agree to surrender his 
stock and notes, and accept new stock instead, bya 
secret agreement with two directors, by which they 
were to buy his new stock; he retaining his notes until 
the agreement was signed and deliveredto him. He 
signed the agreement of reorganization, and the other 
stockholders surrendered their stock for cancellation, 
on his representation that his notes were at home, and 
would be turned over to be canceled. Held, that his 
execution of the stockholders’ agreement operated as 
a cancellation of his notes.—HARDY V. SWIGART, Colo., 
53 Pac. Rep. 380. 

26. COUNTIES— Limitation upon Indebtedness.~— Bonds 
issued by acounty in violation of a provision in the 
State constitution, limiting the indebtedness of coun- 
ties to a certain proportion of the value of their taxa- 
ble property, constitute no enforceable obligation of 
the county, and bonds subsequently issued, at a time 
when such issue did not bring the total indebtedness 
of the county, excluding the invalid bonds, up to the 
constitutional limit, are valid, although the county 
may afterwards voluntarily pay the invalid bonds.— 
LYon COUNTY V. ASHUELOT NAT. BANK OF KEENE, N. H., 
U. 8. C. C. of App., Eighth Circuit, 87 Fed. Rep. 187. 

27. CRIMINAL EVIDENCE — Confessions — Insanity.— 
Confessions to an officer are not admissible in evidence, 
where the only caution given by such officer had been 
at least a week previous to the confession; and espe- 
cially are confessions made subsequently thereto tu 
other persons, without the giving of a caution, inad- 
missible.— BARTH V. STATE, Tex., 468. W. Rep. 228. 





28. CRIMINAL EVIDENCE— Homicide — Dying Declara- 
tions. — The statement of deceased that defendant 
killed him “for nothing” is not admissible as his dying 
declaration, being mere matter of opinion.— JONES V. 
COMMONWEALTH, Ky., 468. W. Rep. 217. 

29. CRIMINAL Law—Forgery.—Fraudulently altering 
the names and dates in a copy of a decree of divorce, 
whereby one js induced to believe herself legally di- 
vorced from a former busband, and to marry the ac- 
cused, amounts to forgery at common law, and is 
forgery in the third degree, under Code 1896, § 4726, 
providing that any forgery which does not amount to 
forgery inthe first or second degree is forgery in the 
third degree.—MURPHY V. STATE, Ala., 23 South. Rep. 
719. 

30. CRIMINAL ].4W- Grand Jury—Legality.—The gen- 
eral rule is tbat mere irregularity in the proceedings 
by which a grand juror gets upon the panel does not 
affect the legality of its proceedings if such grand 
juror is not personally disqualified.—STATE Vv. COOLEY, 
Minn., 75 N. W. Rep. 729. 

31. CRIMINAL Law — Larceny. — Where goods have 
been attached by a constable, and they are taken from 
his possession by the owner with felonious intent, he 
commits larceny.—WHITESIDE V. LONEY, Mass., 50N. 
E. Rep. 931. 

32. CRIMINAL PRACTICE- Indictment—Several Counts. 
—Where an indictment consists of numerous counts, 
the trial court may, inthe exercise of sound judicial 
discretion, require the government to elect certain 
counts upon which it will ask conviction; but where 
the counts are all for transactions connected together, 
or of the same class, their joinder is proper, under 
Rey. St. § 1024, and the exercise of the court’s discretion 
will not be disturbed, except in a clear case of im- 
providence or abuse.- GARDES V. UNITED STATES, U. 
8. C.C. of App., Fifth Circuit, 87 Fed. Rep. 172. 


33. DECEIT—False Representation of Corporation.— 
The cause of action of one who suffers loss in conse- 
quence of the false representation, in the sworn state- 
ment of the incorporators of a Pennsylvania corpora- 
tion, in their application for letters patent, that 10 per 
centum of the capital stock is paid in, arises out of the 
fraud, and an action ex contractu for such loss will not 
lie.—HAaINES V. FRANKLIN, U.S. C.U., E. D. (Pa.), 87 
Fed. Rep. 189. 


34. DEED—Construction.—A deed conveying land in 
trust for the sole benefit of the grantor’s wife and her 
children, with power to the trustee upon request of 
the wife, in writing, to sellthe same, and reserving to 
the wife the right to dispose of the property by will, 
conveys to her an equitable estate in fee, to the exclu- 
sion of the children.—WALKE V. MooRE, Va., 308. E. 
Rep. 374. 

35. DEED—Construction—Life Estate.—Under a deed 
from his father, in consideration of love and affection, 
conveying the land in question for the use of grantee 
during his life, and after his death to the heirs of his 
body in fee-simple, subject to a life estate therein for 
the use of his wife, if she should survive him, with re- 
mainder over to his heirs in case he should die without 
issue, the wife of grantee took a life estate in such 
property, and a fee-simple title toan undivided one- 
half thereof on the death of her husband without issue. 
—ADAMS V. RAMSEY, Tex., 46S. W. Rep. 265. 

36. DEED OF TRUST — Fraudulent Keservations.—A 
deed of trust for benefit of creditors therein named 
does not reserve an interest tothe grantor by directing 
the trustee, ‘‘when so required by the creditors, to 
take charge of the property and sell the same at pub- 
lic auction.”"—STONEBURNER V. MOTLEY, Va., 308. E. 
Rep. 364. 

37. DETINUE—Writ—Seizure. — A writ in detinue di- 
recting the seizure and delivery of specific chattels 
cannot be pleaded to justify an entry on lands to take 
them, and dispossession of one not party to the writ, 
unless it appear by plea that the property seized was 
the same as described in the writ, and subject to seiz- 
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ure in his hands as privy to the defendants to the writ. 
—WEST V. HaYEs, Ala., 23 South. Rep. 727. 

38. DraFr—Acceptance — Rights of Consignee.—The 
consignee of cattle for sale on commission, who, after 
receiving them, is presented with a draft on him by 
the consignor, to cover the proceeds of sale of such 
cattle, the drawer being already indebted to the 
drawee for previous overdrafts, and who proceeds to 
sell such cattle and reimburse himself out of the pro- 
ceeds, paying the balance to the holder of such draft, 
there being no other fund against which to draw, did 
not thereby accept such draft, and is not liable 
thereon.—JOHNSON V. CLARK, Ind., 75 N. E. Rep. 762. 

39. ELECTIONS—Influencing Voters—Burden of Proof. 
—Under Burns’ Rev. St. 1894, § 6325 e¢ seq. (Horner’s Rev. 
St. 1897, § 4768a et seg.), making any person who unlaw- 
fully influences a voter’s exercise of his elective fran- 
chise liable in a civil action brought in the name of 
the State for the use of such voter, and providing that 
the rules of evidence shall be the same as in civil 
ceses, proof must be by a preponderance sufficient to 
overcome defendant’s evidence, coupled with the pre- 
sumption of his innocence of the crime involved in the 
cause of action.—SPURLIN V. STaT&, Ind., 50 N. E. Rep. 
777. 

40. EVIDENCE—Corporate Officer’s Authority.—Where 
the authority of the president of a corporation to 
make the contract sued on is alleged to be conferred 
by a resolution of the board of directors, plaintiff's 
oral testimony as to the contents of a copy of such reso- 
lution, under corporate seal, attested by the secretary, 
is inadmissible, where no steps have been taken for 
the production of the alleged copy.—TOBIN V. ROARING 
CREEK & C. R. Co., U. 8. C. C., E. D. (Pa.), 86 Fed. Rep. 
1020. 

41. EVIDENCE—Hotel Registers as Evidence.—Hotel 
registers, without proof that the names thereon are 
true entries of the guests of the hotel, that they were 
paying guests, or the duration of their visits, are inad- 
missible to prove the extent of business of such hotel. 
—WITTENBORG V. MOLLYNEAUX, Neb., 75 N. W. Rep. 835. 

42. EXECUTION—Discretion of Court.—Allowing exe- 
cution on judgment of foreclosure more than five years 
after entry is within the sound discretion of the court, 
under Code Civ. Proc. § 685, as amended in 1895, provid- 
ing that “in all cases the judgment may be enforced or 
carried into execution” after lapse of five years from 
entry, ‘‘by leave of court, on motion, or by judgment 
for that purpose, founded on supplemental pleadings.” 
—WHEELER V. ELDRED, Cal., 53 Pac. Rep. 431. 

43. EXECUTION SaLE—Mortgaged Lands.—Execution 
sale of mortgaged lands under judgment against the 
mortgagor passes to the purchaser title and right of 
possession, subject merely to lien of mortgage, which 
must be foreclosed to give title.—WILKINS V. BRYARLY, 
Tex., 468. W. Rep. 266. 

44. FIDELITY INSURANCE-Claim of Loss—Limitation. 
—A condition in a fidelity insurance bond that any 
claim thereunder shall be made as soon as practicable 
after discovery of the loss, and within six months after 
the expiration of the bond, is a material stipulation, 
and a condition precedent to recovery thereon.—CaLI- 
FORNIA SAV. BANK OF SAN DIEGO V. AMERICAN SURETY 
Co. OF NEW YuRK, U.S.C. C., 8. D. (Cal.), 87 Fed. Rep. 
118. 

45. FRAUDS, STATUTE OF —Verbal Guaranties.—Defend- 
ant sold certain school warrants held by him, and ver- 
bally guarantied that, if they were not paid when due, 
he would pay them. The warrants were known by de- 
fendant to be fraudulent, and he received the sole ben- 
efit of the transaction. Held, that the guaranty was 
not within the statute of frauds, on the ground that it 
was a promise to answer for the debt of another.— 
VorIs V. SfaR CITY BUILDING & LOAN Assvn., Ind,, 50 N. 
E. Rep. 779. 

46. FRAUDULENT CONVEYANCES—Contract—Considera- 
tion.—Where a father conveyed a lot to his daughter, 
and made an entry of the transaction in his private ac- 
count, with a view to having it considered as an ad- 





vancement in the settlement of his estate, an agree- 
ment afterwards by the daughter to pay him is not 
without consideration.—BAaNNING V. PURINTON, Iowa, 
75 N. W. Rep. 639. 

47. FRAUDULENT CONVEYANCES—Husband and Wife. 
—A husband may convey property to his wife as secu- 
rity for money belonging to her which had been used 
by him, and such conveyance, where made in good 
faith, cannot be attacked by his creditors.—BLACK- 
MORE V. CRUTCHER, Tenn., 468. W. Rep. 310. 

48. GARNISHMENT—Fraudulent Conveyances.—2 How. 
Ann. St. § 8059, as amended, providing that a garnishee 
is liable to plaintiff for all property, personal or real, 
of the principal defendant which such garnishee holds 
by a conveyance void as to creditors of defendant, is 
not unconstitutional, as permitting acourt of law, in 
garnishment proceedings, to try the validity of such 
conveyances.—WEBBER V. H:Ygs, Mich., 75 N. W. Rep. 
622. 

49. HIGHWAYS — Presumption of Dedication.—Such 
user as amounts to an easement and establishment of 
right by prescription is sufficient to raise a presump- 
tion of dedication or condemnation, as between the fee 
Owner and the public.—PiTTsBURG, C.,C. & St. L. Ry. 
Co. v. TOWN OF CROWNPOINT, Ind., 50 N. E. Rep. 741. 


50. Highways—Rights of Abutters.—The owner ofa 
lot cannot compel the opening of a way used by him 
as an approach thereto, unless it adjoins the lot, is 
necessary as a means of approach to it, and has been 
dedicated to public use as a highway.—POOLE V. DE- 
LANEY, Tex., 46S. W. Rep. 276. 


51. HOMESTEAD.—The homestead exemption may be 
allowed out of land in which the debtor has only a life 
estate.—DONAHUE V. MoToaL LiFé Ins. Co., Ky., 468. 
W. Rep. 211. 

52, HOMESTEAD—F raudulent Conveyance.—A convey- 
ance by a debtor of his exempt homestead is not fraud- 
ulent as to creditors.—CARROLL Vv. DawsoON, Ky., 468. 
W. Rep. 222. 

53. HUSBAND AND WIFE—Agency.—Mansf. Dig. § 4637, 
providing that a husband having the custody and con- 
trol of his wife’s separate property is presumed to be 
the wife’s agent, makes the husband the natural and 
presumptive agent of the wife, his agency being im- 
plied when the wife accepts the benefits resulting from 
his transaction.—AMERICAN EXP. Co. V. LANKFORD, I. 
T., 468. W. Rep. 183. 

54. HUSBAND AND WiFg—Antenuptial Contracts.—Au 
antenuptial contract between a widower 71 years old, 
the father of five adult children, and a widow 28 years 
younger, purporting to be for the purpose of arrang- 
ing all questions of property, secured the intended 
wife her separate property, and provided for her out 
of the husband’s estate in an amount about equal to 
what she would have been entitled to under the law. 
Held to be an equitable jointure, and not a settlement 
or jointure under Burns’ Rev. St. 1894, § 2661 (Horner’s 
Rev. St. 1897, § 2500).—-_KENNEDY V. KENNEDY, Ind., 50 N. 
E. Rep. 756. 

55. HUSBAND AND WIF&—Partnership.—The common- 
law disabilities of a married woman have not been so 
far removed by statute as to empower her to forma 
business partnership with her husband, and thereby 
subject her separate estate to debts contracted by the 
partnership.—HaGGETT v. HURLEY, Me., 40 Atl. Rep. 
561. 

56. HUSBAND AND WiFg—Secret Antenuptial Agree- 
ments.—After engagement, and on the eve of his mar 
riage to a second wife, the prospective husband deeded 
to his son by a former wife his homestead. The trans- 
fer was kept secret. The deed was not recorded, and 
the wife was ignorant thereof. The purpose of the 
grantor was to prevent the homestead right of the 
wife in the land from vesting in her on their marriage. 
As an inducement to the woman to marry him, he pro- 
posed to build on the homestead a substantial dwell- 
ing. Held, that the deed was fraudulent, in law and in 
fact, as to her homestead right, and therefore void as 
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toit. But the deed is not void in toto. —ARNEGAARD V. 
ARNEGAARD, N. Dak., 75 N. W. Rep. 797. 

67. INJUNCTION — Dam iges — Water Rights.—Where 
plaintiff's water right is wrongfully interfered with 
under a supposed statutory authority, he is entitled to 
have his damages assessed in a suit to enjoin interfer- 
ence, and need not resort to the method provided for 
assessing damages by the statute under which defend- 
ants supposed they were acting, even though the in- 
terference becomes lawful pendente lite thruugh the act 
of defendants.—LEXINGTON PRINT WORKS v. TOWN OF 
CANTON, Mass., 50 N. E. Rep. 931. 


58. INSURANCE—Books of Account.—Under the pro- 
visions of an insurance policy requiring assured to 
keep books showing a history of the business, such 
record should be kept in such a manner that a person 
of ordinary intelligence acquainted with book-keeping 
could understand it.—AMERICAN CENT. INS. Cv. V. 
WakRE, Ark., 46S. W. Rep. 129. 


59, INSURANCE—Books of Account—Conditions.—An 
insurance policy provided that the assured should 
take an inventory of the stock of goods covered at least 
once a year during the life of the policy, and should 
keep books of ,account, and keep said books and in- 
ventory in an iron safe during clusing hours. Held, 
that under these provisions, which must be construed 
together, the assured was only obliged to take an in- 
ventory at some time within a year from the time the 
policy was issued, and thereafter to keep the books as 
provided.—HaNOVER FIRE INS. Co. V. DOLE, Ind., 50 N. 
E. Rep. 772. 

60. INSURANCE—Preliminary Negotiations—Considera- 
tion.—Where an insurance company, in preliminary 
negotiations, agreed with an applicant, when he signed 
the application, to insure him fora longer time than 
was subsequently fixed by the policy, the oral agree- 
ment is not binding, since nothing was paid in consid- 
eration thereof, and the applicant was at liberty to 
reject the policy befure payment of the premium. 
Customary negotiations for insurance do not consti- 
tute a contract, where there is no intention to contract 
otherwise than by policies made and delivered upon 
payment of the premiums.—N&BW YORK LIF INS. Co. 
v. McCMasTER, U.S.C. C. of App., Eighth Circuit, $7 
Fed. Rep. 63. 


61. INSURANCE— Waiver of Conditions.—The provision 
in an insurance policy which requires the submission 
ofthe amount of loss to appraisers in the event ofa 
disagreement between the company and the insured 
as tothe amount is waived by the acceptance of the 
proofs of loss.—SPRINGFIELD FiRE & MARINE Ins. Co. 
Vv. CANNON, Tex., 468. W. Rep. 375. 

62, JUDGMENT—Erroneous Entry—Correction.—Where 
ajudgment is entered by the clerk, not in accordance 
with the verdict, and without the order of the court, 
the remedy in the first instance is by proper applica- 
tion to the trial court to correct it.—STATE V. CURRIE, 
Minn., 75 N. W. Rep. 742. 

63. LANDLORD AND TENANT.—Where the owner of 
land puts her niece and husband in possession of the 
land, and the niece subsequently obtains a tax title to 
it, but she and her husband transfer it to the owner at 
her request, the niece and husband are simply tenants 
of the owner, and it is immaterial that they thought 
the owner would give them the property.—LONG Vv. 
HALL, Tenn., 468. W. Rep. 343. 

64. LIMITATION OF ACTIONS—Commencement of Ac- 
tion.—Code Civ. Proc. § 399, providing that an attempt 
to commence an action is equivalent to an actual com- 
mencement of it, within the provisions limiting the 
time for commencing an action, when the summons is 
delivered to the sheriff with the intent that it shall be 
actually served, applies as well to limitations created 
by contract as to those imposed by statute.—HaMILTON 
Vv. Roya Ins. Co. OF LIVERPOOL, ENG., N. Y.,50 N. E. 
Rep. 868. 

65. MANDAMUS—Sale of Real Estate by Administrator. 
—No title passes until return of sale is made under 





oath, and confirmed by the court; nor can the adminis- 
trator legally convey the title until such report and 
confirmation are made. Itis the official duty of an ad- 
ministrator, enjoined by statute, to execute a convey- 
ance of real estate after return of sale has been made 
as required by law, and confirmed by the court, and to 
execute a conveyance therefor as directed by the order 
of confirmation. Incase of refusal, mandamus will is- 
sue to compel him to act.—PsOPLE V. CONNINGHAM, 
Idaho, 53 Pac. Rep. 451. 


66. MaRRIAGS—Annulment -Fraud.—While the words 
‘*for fraud or other cause” are omitted from Pub. 8t. 
ch. 145, § 11, providing for the annulment of a marriage 
on libel filed by either party, as contained in Gen. 8t. 
ch. 107, § 4, the meaning is not thereby changed. The 
statute is werely declaratory as to the law of marriage, 
and confers jurisdiction upon the court in terms.— 
SMITH V. SMITH, Mass., 50 N. E. Rep. 933. 


67. MARRIAGE CONTRACT—Evidence.—An offer of mar- 
riage by one person, accepted by another (there being 
no legal disabilities existing), constitutes a marriage 
contract, wheu acceptance is made known to the other 
party, and is supported by the consideration of their 
mutual promises.—WaLTERS V. STOCKBERGER, Ind., 50 
N. E. Rep. 763. 


68. MARRIED WOMEN—Action Against Husband.—By 
Act March 30, 1871 (68 Ohivu Laws, p. 48), concerning the 
rights and liabilities of married women, the wife is 
given sole control of her separate property. And 
where, in a case coming, within the scope of this stat- 
ute, a husband has received of the wife money which 
is her separate property, and claims it as his own, the 
burden is upon him to show her express assent that he 
muy use the same fur his own benefit. This statute 
applies to a cause accruing in the year 1879 to a wife 
against her husband for money had and received.— 
YocouM v. ALLEN, Ouio, 50 N. E. Rep. 903. 


69. MARRIED WOMEN—Covenants of Warranty.—A dis- 
charge of her husband's debt is a sufficient considera- 
tion to support the wife’s covenant of warranty in the 
conveyance of her separate real estate, made for that 
purpose.—NICHOL V. Hays, Ind., 50 N. E. Rep. 768. 

70. MASTER AND SERVANT—Creation of a Lien.—One 
who takes charge of another’s ranch, with the under- 
standing that he is to receive for his services a certain 
sum per month, and, after paying from the gross pro- 
ceeds the operating expenses, including his own sal- 
ary, and deducting what was due for supplies and 
equipments furnished by him, to return the balance to 
the owner, and who does not agree to bear a part of 
any loss which may occur, is merely a hired man, and 
not a tenant.—TODHUNTER V. ARMSTRONG, Cal., 53 Puc. 
Rep. 446. 

71. MASTER AND SERVANT—Liability of Master—Torts 
of Servant.—In order to hold the master liable for the 
act of a servant in causing an injury to a third person, 
it must pertain to the duties which the servant was 
employed to perform.—JOHANSON V. PIONEER FUEL 
Co., Minn., 75 N. W. Rep. 719. 

72. MaSTER AND SERVANT—Negligence.—A lineman 
was sent into atree to cut off a limb. After this was 
done, he was precipitated to the ground by the pulling 
of a wire running through the branches of the tree, by 
men below, under the direction ofaforeman. Held, 
that the giving of the order to pull the wire was not 
negligence, plaintiff having been in a position to see 
the danger, and not having given warning.—FLYNN Vv. 
BOsTON ELECTRIC LIGHT CO., Muss., 50 N. E. Rep. 937. 

73. MASTER AND SERVANT—Negligence.—Proof by an 
employer that an employee injured by defective appli- 
ances knew of the defect, and continued in the em- 
ployment, establishes waiver of such defect; and it is 
not necessary to negative counter allegations of a pro- 
test by the employee, and a promise to repair, which 
latter must be proved as alleged.—FuRD V. CHICAGO, 
R. I. & P. Ry. Co., lowa, 75 N. W. Rep. 65u. 

74. MaSTER AND SERVANT—Negligence of Master.—It 
is negligence for a railway company or its receiver to 
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store heavily loaded cars upon a side track having a 
sharp grade, without taking any precaution to prevent 
their escape onto the main track other than setting the 
brakes on the car nearest thereto.— CONTINENTAL TRUST 
Co. OF NEw YORK V. TOLEDO, ST. L. & K. C. R. Co., U. 
8. C. C. of App., Seventh Circuit, 87 Fed. Rep. 133. 


75. MECHANICS’ LIENS — Priority over Mortgages.— 
Rev. St. 1894, §§ 7255, 7256, providing that mechanics’ 
liens may be bad ‘‘separately or jointly” on the build- 
ing erected, and on the owner’s interest in the lot 
whereon it stands, and that, where ‘‘the land is in- 
cumbered by mortgage, the lien, so far as concerns the 
buildings erected by said lienholder, is not impaired 
by foreclosure of the mortgage, but the same may be 
sold to satisfy the lien,” make a mechanic’s lien ona 
building erected on a previously mortgaged lot, as to 
the building itself, prior to the mortgage.—BLDG. & 
LOAN ASSN. OF DAKOTA V. COBURN, Ind., 50 N. E. Rep. 
885. 

76. MORTGAGE—Attorney with Power.—A husband 
made a deed of trust of certain land to secure his debt. 
He thereafter deeded the land to his wife, and, under a 
power of attorney from her, executed anew mortgage 
in her name, and new notes, in consideration of the 
surrender ofthe deed of trust andthe execution of 
deeds to the land by the trustee to the wife. Held that, 
since the lien had been created by the husband prior 
to the transfer tothe wife,the mortgage given in her 
name under the power of attorney was valid as against 
her.—Sav. BANK OF SAN DIE Go, CounTY v. DALEY, Cal., 
53 Pac. Rep. 420. 


77. MORTGAGES—Foreclosure—Possession.—The reci- 
tals of a trustee’s deed to the purchaser of real estate 
sold under a deed of trust, asto compliance with the 
legal requisites of such sale, are prima facie evidence 
thereof.—CARICO V. KLING, Colo., 53 Pac. Rep. 390. 


78. MORTGAGES — Foreclosure — Possession.—Under 
Sand. & H. Dig. § 5111, providing that the grantor may 
redeem within one year after sale under a deed of trust, 
the purchaser is entitled to possession until redemp- 
tion.—DANENHAUER V. DAWSON, Ark., 46S. W. Rep. 131. 


79. MORTGAGE—Merger—Estoppel.—A mortgagee, to 
whom the mortgagor has deeded the mortgaged prem- 
ises in satisfaction of the mortgage, is not estopped to 
deny a merger as against one who, without his knowl- 
edge, obtained judgment against the mortgagor be- 
tween date of mortgage and deed, though he com- 
menced an action sgainst the judgment creditor and 
sheriff alone to enjoin sale under the judgment, and 
preserved a bill of exceptions tothe order dissolving 
the injunction, and took an appeal therefrom, which, 
however, he did not prosecute, he having amended his 
complaint, and made the mortgagor a party, which 
was enough toentitie himto relief underthe prayer 
for general relief.—HINES Vv. WARD, Cal., 53 Pac. Rep. 
427. 

80. MORTGAGE BY HEIRS — Validity.—A mortgage ex- 
ecuted upon the estate of a decedent, by several per- 
sons who are devisees under his will, some of whom 
are executors of his estate, and sign as such, but who 
had no authority from the probate court to do so, isa 
valid instrument, binding the respective obligors, in- 
cluding the executors, in their individual capacity, 
and constitutes a lien upon the respective interests of 
the mortgagors in the mortgaged estate.—SHRIGLEY V. 
BLACK, Kan., 53 Pac. Rep. 477. 

81. MUNICIPAL CORPORATIONS— Debts—Constitutional 
Limit.—A municipality issued bonds forthe erection 
of a system of waterworks, to be paid out of a portion 
of the revenue derived from them. The remaining 
portion of the revenue was insufficient to pay the 
operating expenses ofthe works. Held, thatthe bonds 
did not create a debt of the city, within the constitu- 
tional debt limit.—FAULKNER v. CITY OF SEATTLE, 
Wash., 53 Pac. Rep. 365. 

82. MUNICIPAL CORPORATION — Dedication of Streets. 
—Under Rev. St. 1868, art. 11, ch. 84, p. 618 et seq. § 5, 
providing that a dedication of a town site shall vest in 
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the city, in trust for the uses expressed in the plat, the 
titleto all the streets therein designated, the title taken 
by the city is not an absolute fee, and all the ded. 
icator’s reversionary interest in such streets, in the 
absence of a reservation thereof, is included in his 
deed of the abutting lots, and therefore,on vacation 
of the streets, the fee vests inthe abutters.—OLIN v. 
DENVER & R. G. R. Co., Colo., 53 Pac. Rep. 454. 

83. MUNICIPAL CORPORATIONS—Defective Sidewulk.— 
In an action againsta city for an injury received by 
falling into an excavation adjacent to a sidewalk 
where the primary cause of thé full was a defect in the 
walk, the sufficiency of a barrier erected to guard the 
place was for the jury.—BRYDON V. CITY OF DETROIT, 
Mich., 75 N. W. Rep. 620. 

84. MUNICIPAL CORPORATION — Injunction — Illegal 
Contract.—A municipality cannot be enjoined fromthe 
performance of an illegal contract unless the one seek- 
ing the injunction shows that the performance of the 
contract injuriously affects him, and that he has no 
adequate protection at law.—Woop v. CITY OF VIc- 
TORIA, Tex., 46S. W. Rep. 284. 

85. MUNICIPAL CORPORATION—Street Assessment—Im- 
provement of Alley.—Where a resolution, declaring 
the necessity of the improvement of an alley, is made 
by the proper board of a city, at the time the resolu- 
tion is adopted, the subsequent amendment of the law, 
whereby the making ofsuch improvements as to alleys 
of a certain width is conferred on another board, does 
not work a discontinuance of the pending proceeding, 
though it be of such an alley; andthe improvement 
should be prosecuted to completion by the board that 
adopted the resolution, unless otherwise expressly 
provided inthe amendment.— CITY OF CINCINNATI V. 
DAVIs, Obio, 50 N. E. Rep. 918. 

86. MUNICIPAL IMPROVEMENTS—Paving Contracts— 
Lowest Bidders.—It is not unlawful for municipal au- 
thorities, contracting for paving a street, to embody in 
the same contract provisions binding the contractor 
to guaranty the durability ofthe pavement for five 
years, and to repave at a stated price all openings 
made inthe street during the same time.— WILSON V. 
INHAB. OF CITY OF TRENTON, N. J., 40 Atl. Rep. 575. 

87. NATIONAL BaNK — Usury—Recovery—Assignee.— 
An assignee for the benefit of creditors under the Ken- 
tucky statutes, who, in order to get possession of col- 
laterals, pays to a national bank a note of his assignor, 
which includes usurious interest, may maintain an ac- 
tion to recover it back, under Rev. St. § 5198. The as- 
signee isthe assignor’s ‘‘legal representative” in the 
meaning of that section.—LOUISVILLE TRUST CoO. V. 
KENTUCKY NAT. BanK, U.S. C. C., D. (Ky.), 87 Fed. Rep. 
143. 

88. NEGLIGENCE — Damages — Anticipated Profits.— 
Where the members of a theatrical troupe take pas- 
sage by a railway train to a place at which they expect 
to play, the mere factthatthe agent of the railway 
company knows of such intention will not raise the 
presumption that he has in contemplation, as an ele- 
ment of the damage to result from a possible failure to 
arrive intime, the amount of profits which they ex- 
pect to realize. Damages for the loss of such profits 
are therefore too remote to be allowed, and it is error 
to admit evidence regarding them.—SOUTHERN Ry. CO. 
v. Myers, U.8.C.C. of App., Fifth Circuit, 87 Fed. 
Rep. 149. 

89. NEGLIGENCE—Injury to Minor in Street Car.—The 
negligence of a 13 year old boy of average intelligence, 
alighting from a moving street car, is, when the facts 
would have conclusively shown negligence had he 
been an adult, a question for the jury.— PUEBLO ELEC- 
TRIC ST. Ry. CoO. v. SHERMAN, Colo., 53 Pac. Rep. 322. 

90. NEGLIGENCE — Railroads — Proximate Cause.—In 
approaching a railroad crossing, plaintiff had an unob- 
structed view of the track at a distance from the cross- 
ing. He did not see an approaching train until within 
55 feet of the track, when his team took fright, became 
unmanageable, and jumped upon it; and plaintiff was 
injured by being struck by a train passing through the 


No. 9 








nn at oh a oe eS ae a a rs 


= eam .. 





he 
en 
ad- 
he 
nis 
on 


by 
lk 

he 
he 
IT, 


zal 
he 
ak- 
he 


IC- 


ng 
de 
lu- 
Ww, 
ys 
es 
12) 
nt 
at 


its 
ror 
sVe 


d. 


‘he 
ce, 
cts 
he 
£C- 





Vou. 47 


CENTRAL LAW JOURNAL. 185 








city at a speed prohibited by ordinance. Held, that 
the running of the engine at the prohibited speed was 
not the proximate cause of the injury, and the com- 
pany was not liable.—STAHL v. LAKE SHORE & M. 8. 
Ry. Co., Mich., 75 N. W. Rep. 629. ’ 

91. NEGLIGENCE OF SERVANT—Liability of Master.— 
An owner is responsible for personal injuries inflicted 
by his wagon when engaged on his business, and 
which are occasioned by the want of care or negligence 
ofthe driver, his employee.—LOYACANO V. JURGENS, 
La., 23 South. Rep. 717. 


92. NEW TRIAL — Newly-discovered Evidence.—The 
fact that the newly-discovered evidence may tend to 
prove the same issue upon which proof was offered on 
the trial does not necessarily make it cumulative, and 
whether or not it is cumulative is to be determined 
from its kind and character, rather than from its effect. 
—WINFIELD BUILDING & LOAN ASSN. V. MCMULLEN, 
Kan., 53 Pac. Rep. 481. 


93. OFFICE AND OFFICERS—Dismissal of Policeman.— 
A board of police commissioners, who are authorized 
to dismiss an officer ‘‘on conviction” of au offense, but 
only ‘‘for cause shown, after a hearing had,’ must, 
before inflicting such punishment, afford the accused 
officer a trial, on charges duly preferred, and cannot, 
after a trial and conviction of one charge so preferred, 
dismiss the accused for other causes not included in 
the charges preferred, nor imbraced within the issue, 
nor for the cause for which he was tried together with 
such other causes.—PEOPLE V. HUMPHREY, N. Y., 50 N. 
E. Rep. 860. 

94. OFFICE AND OFFICERS — Injunction against Re- 
moval.—Courts of the United States, sitting in equity, 
have no jurisdiction to interfere by injunction with the 
proceedings for the removal of government officers 
from their positions.—WHITE V. BERRY, U.S.S8.C., 18 
8. C. Rep. 917. 

95. OFFICE AND OFFICERS—Quo Warranto—Removal. 
—Where the causes of removal from office are pre- 
scribed by statute, which also provides a special mode 
of procedure for such removal, the statutory remedy 
is the exclusive one, and quo warranto will not lie.— 
STATE V. MCLAIN, Ohio, 50 N. E. Rep. 907. 

96. PARTNERSHIP—Evidence.—A partnership inter sese 
may be established by proof of an express contract, or 
of such acts and representations of the partners 
towards each other regarding the subject-matter of the 
partnership as necessarily lead to the conclusion that 
they have entered into that relation.—HALLENBACK V. 
ROGERS, N. J., 40 Atl. Rep. 576. 

97. PARTNERSHIP — Law Partnership — Authority of 
Members.—A member of a firm of attorneys has no im- 
plied authority to indorse a note inthe name of the 
partnership in order to secure money forthe neces- 
sary expenses of the firm.—WoORSTER V. FORBUSH, 
Mass., 50 N. E. Rep. 936. 

98. PHYSICIANS—License—Revocation.—Act March 8, 
1897 (Horner’s Rev. St. 1897, § 5352a et seqg.), making it 
unlawful to practice medicine without a license, and 
prescribing certain qualifications and conditions to be 
met by applicants for license, and making former li- 
censes subject to revocation in the discretion of the 
State board of registration for failure of the holders to 
meet the requirements of the present act, is a valid 
legislative exercise of the police power. — STATE Vv. 
WEBSTER, Ind., 50 N. E. Rep. 750. 

99. PRINCIPAL AND AGENT—Broker—Fraudulent Rep- 
resentation.—A broker who fraudulently represented 
to the principal, whose money he was loaning, that 
the security was good, is liable, though the principal 
was in a position to have examined the security.— 
RUBENS V. MEAD, Cal., 53 Pac. Rep. 432. 

100. PRINCIPAL AND AGENT — Unauthorized Sale by 
Agent.—Where the owner of property which has been 
sold without authority by one assuming to act as his 
agent enters into negotiations with such assumed 
agent, without reservation, for a settlement, on the 
basis that the latter is accountable for the price re- 





ceived for such property, he thereby ratifies the sale, 
and cannot afterwards withdraw such ratification, and 
claim the pruperty from the purchasers.—SANDERS V. 
PECK, U.S. C. C. of App., Seventh Circuit, 87 Fed. Rep. 
61. 


101. PRINCIPAL AND SURETY—Contribution— Securi- 
ties.—Plaintiff and defendant M were co-sureties on the 
official bond of R as county treasurer, who was a de- 
faulter. Prior to the payment of the amount due the 
county, R made a deed of certain real estate to M, to 
secure him for his liability. Held,that such security 
inured to the benefit of both,and that M would be 
treated as trustee of the security for the benefit of him- 
self and his co-surety.—URBAHN V. MARTIN, Tex., 468. 
W. Rep. 291. 


102. PRINCIPAL AND SURETY—Notes—Subrogation.— 
Where one of two sureties on a note is obliged to pay 
the note, he is entitled to put in his claim on the es- 
tate of his deceased co-surety for the whole amount 
which he paid, and to receive dividends upon the basis 
of the entire debt until reimbursed for his half of the 
common burden, belonging to both sureties, and in 
that respect becomes subrogated to the rights and 
remedies of the creditor.—PackE V. PACk’s ADMR., Va., 
30 8S. E. Rep. 361. 


103. RAILROAD COMPANY—Adverse Possession—Right 
of Way.—The right of way of arailroad @ompany may 
be lost by adverse possession by the owner of the fee. 
—SPOTTISWOODE V. Morris & E.R. Co.,N. J., 40 Atl. 
Rep. 505. 


104. RAILROAD COMPANIES—Contracts—Public Policy. 
—An agreement between one engaged in performing 
services inthe reorganization of a railway company 
and the president of the company, by which the two 
are to become partners in a performance of the form- 
er’s contract previously made with the company, and 
the president is to become entitled to part of the bonds 
which the contractor was to receive from the com 
pany, is void,as contrary to public policy, and vests 
in the president no title in bonds delivered to the con 
tractor, and sold by him tothird persons. Such bonds 
are not therefore void, under section 3318, on the 
ground that they were purchased by the president 
from the company at less than par.—CONTINENTAL 
Trust Co. v. TOLEDO, St. L. & K. C. R. Co., U. 8. C. 
C., N. D. (Ohio), 86 Fed. Rep. 929. 


105. RAILROAD COMPANY—Injury to Child—Attractive 
Machinery.—A complaint in an action against a rail- 
road company for an injury to achild received while 
playing about an unguarded turntable is insufficient 
where it does not allege that the child was there on 
the company’s invitation, or that the turntable was 
unusually attractive to children.—SaN ANTONIO & A. 
P. Ry. Co. v. MORGAN, Tex., 468. W. Rep. 28. 


106. RAILROAD COMPANY —Street Railroads — Negli 
gence.—Plaintiff, while driving in a place of safety, 
suddenly turned on defendant's tracks, in order to 
pass another vehicle, when the car was but 30 or 40 
feet behind him. The motorman had no warping of 
his intention to do so,and used every means in his 
power to stop, but there was acollision. Held, that 
there was no negligence on the part of defendant.— 
KESSLER V. CITIZENS’ ST. R. Co., Ind., 50 N. E. Rep. 891. 

107. RECEIVERS—Appointrent.— That an insolvent 
foreign building and loan association has already gone 
into receivership in its domicile state is not in itself 
an objection to the appointment of a receiver to mar. 
shal the assets in Indiana; it being for the court to de- 
cide, on a hearing, whether the affairs of the insolvent 
can be administered more equitably thus, or by ap- 
pointment of the foreign receiver to act in Indiana.— 
SECURITY Sav. & LOAN ASS. V. MOORE, Ind., 50N. E. 
Rep. 869. 

108. REPLEVIN—Bond — Limitations.—A right of ac- 
tion accrues on an undertaking given to obtain a writ 
of replevin when the plaintiff fails to comply with the 
judgment rendered against him in the replevin action, 
and the fact that he institutes a proceeding in error to 
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reverse the judgment, wherein no supersedeas bond is 
given,is no obstacle to the commencement of an ac- 
tion on the undertaking, nor will it prevent the run- 
ning of the statute of limitations against such action. 
DELAY V. YOST, Kan., 53 Pac. Rep. 482. 

109.. SALES — Replevin — Fraud — Rescinding. — The 
seller is entitled to rescind the contract and recover 
the goods sold, where they were procured by means of 
fraudulent representations of the buyer as to his solv- 
ency, though the seller did not investigate the truth 
of such representations.—WERTHEIMER-SWARTZ SHOE 
Co. v. FARIS, Tenn., 468. W. Rep. 336. 

110. TENANCY IN COMMON—Adverse Possession. —A 
claim of adverse possession by a co-tenant is not re- 
butted by his purchase of other co-tenants’ interests 
before the limitation began to run.—RAND Vv. HUFF, 
Kan., 53 Pac. Rep. 483. 


111. TENANTS IN COMMON—Coal Lands—Contract.— 
Where coal lands are owned by tenants in common, 
one of which being engaged in mining coal under ad- 
joining lands, his co-tenants being infants, and the 
former enters into a contract with the father of the 
infants for purchasing the interest of the latter in the 
common estate; and the purchaser, acting in good 
faith under a belief that the title will be perfected by 
proceedings instituted in the probate court for that 
purpose, or by ghe infants when they arrive at full age, 
enters upon the common estate, and mines and sells 
coal therefrom—the measure of damages in an action 
brought against him on that account by a guardian of 
the infants is the value of the coal in place at the time 
it was mined.—KkEyYs v. PITTSBURG & W. CoaLCo., 
Ohio, 50 N. E. Rep. 911. 


112. TRIAL—Witnesses—Credibility.—An unqualified 
instruction to a jury, that if they are satisfied from the 
circumstances, or from the appearance of a witness, 
that be has not testified to the truth, or to the whole 
truth, they are at liberty to reject his testimony, leaves 
too much to the arbitrary discretion of the jury, and 
is reversible error.—NORTHERN Pac. R. Co. Vv. HaYESs, 
U.8.C. C. of App , Seventh Circuit, 87 Fed. Rep. 129. 


113. UsurY— Assumption of Mortgage. — Usury in 
debt for which mortgage was given Cannot be availed 
of as a defense by purchaser from the mortgagor who 
assumes payment of the mortgage as part of the price. 
—PEOPLE’s BLDG., LOAN & SAV. ASSN. V. SELLARS, Tex., 
46S. W. Rep. 370. 

114. VENDOR’S LIEN—Foreclosure.—The court has no 
jurisdiction to determine the rights of one who claims 
title to land adversely to persons who gave a vendor’s 
lien thereon in a suit to foreclose the lien.—WHITAKER 
Vv. BiG SANDY LUMBER Co., Tex., 468. W. Rep. 263. 

115. VENDOR AND PURCHASER—Contracts—Considera- 
tion.—An agreement to sell real estate on terms stated 
ina writing signed by the vendor, but expressing no 
agreement of the purchasers to buy, nor any consider- 
ation for the agreement to sell, there being none in 
fact, and the contract being wholly executory as to 
both parties, is nudum pactum.—SMITH V. BATEMAN, 
Colo., 53 Pac. Rep. 457. 

118. VENDOR AND PURCHASER — Contract Lien on 
Crops.—A vendor cannot by contract acquire a lien in 
advance on all crops raised on the land sold during the 
period of credit, so as to deprive other creditors of the 
right to secure their debts by mortgage on such crops. 
—RIVES V. CHRISTIE, Ky., 468. W. Rep. 204. 

117. VENDOR AND PURCHASER—Foreclosure—Vendor’s 
Lien.—A suit to foreclose a contract of sale, whereby 
the vendor, before conveyance, is entitled, on default, 
to forfeiture and possession, should not be restricted 
to the rules governing the foreclosure of an equitable 
mortgage, but the decree should conform to the con- 
tract.—JONES V. BOWLING, Mich., 75 N. W. Rep. 611. 

118. VENDOR AND PURCHASER—Fraud.—A vendor who 
fully communicates all the facts within his knowledge 
concerning his title to the land to the vendee, and in- 
forms him that he has no patent to a 40-acre tract in- 
cluded, though the final proof has been made and ac- 





cepted and the final certificate issued, is not liable on 
his representation that he has a perfect title, since it 
is merely an opinion based on the facts stated to 
vendee.—FELLOWS V. EVANS, Oreg., 53 Pac. Rep. 491. 

119. VENDOR AND PURCHASER—Lien.—Under Ky. St. 
§ 2358, providing that the grantor shall not have a lien 
for unpaid purchase money “against bona fide credit- 
ors and purchasers, unless it is stated in the deed what 
part of the consideration remains unpaid,” real and 
personal estate having been soldin gross without a 
separate valuation, the vendor, where there are no in- 
tervening rights, has a lien upon the real estate for the 
unpaid price of both the real and personal estate.— 
DOTY Vv. DEPOSIT BLDG. & LOAN Assn., Ky., 468. W. 
Rep. 219. 

120. WATERS—Driving Logs—Damages.—The right of 
passage on a navigable stream is a common and para- 
mount one, but must be exercised with due regard to 
the rights of riparian owners, and with ordinary care 
and skill. Floating logs in such a stream may cause 
damage to the estate of such owners; but if driven in 
an ordinarily careful, prudent manner, the party driv- 
ing is not liable for damages which may result to the 
riparian owners.—COYNE V. MISSISSIPPI & R. R. BOOM 
Co., Minn., 75 N. W. Rep. 748. 

121. WILL—Bequest for Life — Precatory Words.—I 
takes only a life estate under a will giving the residu- 
ary estate to testator’s four children, “subject, how 
ever, to the following bequest; then directing that I, 
his daughter, shall invest her share in a first judgment 
or mortgage, and receive the interest during her life, 
and that at her death it shall return to her children 
then living; and directing that testator’s other chil- 
dren shall receive the interest of their shares as it 
shall be invested for them by his executors, and that 
at the death of said children it shall be for their issue; 
the language used not being precatory merely.—IN RE 
BYERS’ ESTATE, Penn., 40 Atl. Rep. 524. 


122. WILLS—Construction.—A testator expressed the 
desire in his will that his wife ‘‘keep my farm and 
stock, and everything I may have on hand at my 
death, and dispose of itas she may deem best for the 
interest of herself and her children,” and at the death 
of his wife, ‘‘the place to remain as before her death 
until the youngest child is married, or twenty-one 
years old, and not to be sold then if there is an unma: 
ried daughter, without the full consent of all the chil 
dren.” Atthe death of the wife the children were all 
of age, but two unmarried daughters occupied the 
farm, and would not consent toa sale thereof. Held, 
that the wife did not take an absolute estate, and that 
after her death the property was to be kept for the 
benefit of the unmarried daughters.—GORDON Vv. Guk 
DON, Tenn., 468. W. Rep. 357. 


123. WILLS—Construction—Heirs.—One B, by his will, 
gave his real estate to his wife for her life; thentua 
son by a former marriage for his life; then, at the 
death of such son, ‘‘to be equally divided among the 
children or heirs of the said” son ‘tin equal shares, iu 
fee-simple.” B’s son never married, and died without 
children or descendants, and without brothers or sis- 
ters or their descendants. Held, the other provisions 
of the will throwing no light on the testator’s inten 
tion, thatthe word ‘‘heirs” in the disposition of the 
remainder was not intended to be synonymous with 
“children,” or to refer to heirs of the body, but meant 
the son’s heirs generally; and accordingly B was not 
intestate as to such remainder, but the same passed to 
the collateral heirs of the son.—JOHNSON V. BRASING- 
TON, N. Y., 50 N. E. Rep. 859. 

124. WITNESS—Credibility—Interest.—In bastardy pro- 
ceedings it is fatal error for the court to instruct the 
jury that, ‘‘so far asthe pecuniary interest is concerned 
(of the complainant and defendant) inthe result of the 
suit, the parties do not stand equal, the defendant hav- 
ing a direct pecuniary interest in it, and the complain 
ant having none.” Their credibility as witnesses was 
exclusively for the jury,—SraTE V. NESTAVAL, Minu., 
76 N. W. Rep. 725, 
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